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Inpgiwpa anod tous eniPeANTES TOU UPNTIKOU TOHOU
yla tnv EUn Adokapi

O upntikdg 1épog autdq eival aplepwpévog otn pvipn g Eung Adokapi, p1Aor6-
you, amo@oitou mg ®1A000oPIkng YxoAng tou EBvikou Kamodiotpiakou ITaveri-
ompiou ABnvav ka1 tou Tpnpatog Apxelovopiag kat BifAoBnkovopiag tou loviou
TMavemotnpiou (petamuxiakd dimwpa e1dikeuong), Aieubuvipiag, amé 1o 2001
péxp1 tov Bavard g to 2008, g Kevipikng Anpooiag BipaioOnkng Kepkipag.

O top06 mepiéxel kefpeva aplepwpéva om pvapn mg Eung Adoxapl xal epyaocieg
a6 1o mépmo d1e0vég ouvédplo Sikaiou g minpogopiag 2012 (ICIL 2012), ou-
védplo 1o omoio emiong agiepmOnke otn pvnpn tng kai 61e§nxOn otnv Képkupa,
omv Iévio Akadnpia, tov IoGvio tou 2012. O1 epyacieg Snpooielovial otn YAOO-
oa mou ouvtdxOnkav kai apouoidotnkav, v ayyAkn, Aoyw tou S1edvoug xapa-
Ktpa tou ouvedpiou.

To 81e0vég ouvédpio Sikaiou ka1 Seoviodoyiag tng minpo@opiag «yevvndnke» otnv
Képrupa 1o 2008 pe mv evBouoimdn ompi€n tou 161e TTpoédpou tou TPnpatog
Apxelovopiag kar BifAioOnkovopiag, Opdupou Kabnynm Tewpyiou Mmodxou.
Avut ntav ka1 n Xxpovid 1mou pag denoe n Eun Adoxapt...

H 16éa ntav éva 61e0vEg ouvédpio e eupeia Bepatikn mou Oa kdumrte kdOe mba-
vi oUveon tng €vvolag g mnpopopiag pe 1o dikalo kal my nbikn, adld xardmv
Ka1  ¢p1Aooo@pid, Ty Yuxoloyia, Ty KoIvwv1odoyid, Thv eyKANPATOAOYid K.ATL-0
OUVOETIKOG KpiKOG €ival n évvold Tng MAnpopopiag.

Ynv Eun agiep®oajie 1o mo peydlo, 1o mo mhouoio péxpl tote ICIL-tou 2012. Ei-
Xe TPEIG olonpepeg mapaiinleg ouvedpieg, mévie e181kéG ouvedpieg ka1 mavw amd
100 op1Antég amd GAov 1oV KOG}O.

To 2012, 10 ouvédpio tithopopnBnke “Equity, Integrity and Beauty in Infor-
mation Law and Ethics”. H évvoia g minpopopiag ouv8éOnke ka1 pe my €vvola
mg opopP1dg, pia aiofnukn PéPaia kamyopia. Exei eidape mepioodtepo m oxé-
on tou Tpnpatog Texvwv Hxou ka1 Eikévag tou Ioviou [Mavemompiou pe to ouvé-
dp1o autd. O efaipenikdg mivarag tou Renoir otnv apioa tou ouvedpiou -6mwg Kal
ol TIavépop@ol mivakeg oe KaBe oehida 10U 10T0XWPOoU Tou ouvedpiou- exppdlel
akp1Pm¢ auth mv 18éa -euxapiotieg ka1 a1 otn Nopikn BifhioOnkn yia tov oxe-
S1aop6 g dpopeng auvtig apioag. Ymdpxel, Aowrov, opopdld oto dikalo, 6mmg
akpiPmg avtibeta, 1o Sikalo ka1 n nBikn «pubpifouv» MV opoPP1A -wG IPOG AUTo,
Xapaxmpiotiki eival n e181kn ouvedpia tou ICIL 2012, Arts and Ethics. Apioto-
TEXVIKO Kal T0 PEOITAA TAVoU TIou €uyeviKd mpooépepe oto ICIL 2012 o d1eBvoug
enpng oodiot ka1 KaBnyntg IMidgvou tou Tpnparog Mouoik®v Xoudov tou Iovi-
ou IMavemotnpiov Adpumng Baoihe1adng -euxapiototpe. Kai BéBaia, 6popeoi mo-
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AU ka1 o1 mivakeg tou Kepxupaiou {wypdpou Iwpyou [Tévva, mou extéOnkav €181-
Ka y1a toug ouvédpoug tou ICIL otn didpxela tou ouvedpiou, omv aiBouoa mou gu-
Yevéotata pag mpooEPepe yia Xpnon 1ou ouvedpiou n Iepd Mntpdmohig Keprupag
-IToAMG €UXap10t® K1 €dw ogeirovial. Euxapiotolpe tov XePfaopidtato Mnrtporo-
Mt Kepxipag, TTa§wv kar Alamovtiov Nnowv k. k. Nextdpio NtéBa yia m oti-
p1§N TOU 0€ OXEON € TV TIAPAX®PNON Kal Xpnon tng aiBovoag autng, mou 1600
xpeladopaotav apou eixape tpei§ napdrnleg ouvedpieg oto ICIL 2012.

To mépmro 61e0vEg ouvédpio Sikaiou kal deoviodoyiag tng mnpopopiag 2012 ou-
pmepiéhafe, ektog amd tig yevikég ouvedpieg yia 1o Sikalo kai tn Seoviodoyia ng
mnpopopiag ka1 11g e§ng €101kéq: Libraries and Intellectual Capital, Living in
Surveillance Societies, Arts and Ethics, Women in Academia ka1 Young Scholars’
Forum. To ouvéSpio ouvSiopyavawbnke amd ta Tpnpa Apxelovopiag xai Bifiio6n-
rovopiag xai to Tpnpa Texvwv Hxou ka1 Eikévag tou Toviou ITavemotnpiov xai
m 81e6vn etaipeia emompoévwv International Society for Ethics and Information
Technology (INSEIT). H Bonfeia tou TIpoédpou tou Tpnpatog Apxelovopiag kat
BifAioBnkovopiag, Kabnynm Xmupidwva Acwvitn (Suotuxag amefiwoe, apn-
VOVIAG pag éva peydlo kevo) ummpée modvtipn. EuxapiotoUpe kai tov tdte [Ipoe-
dpo tou Tunparog Texvmv Hxou ka1 Eikovag, kal vuv Mélog tou Xuppouliou Al-
oiknong tou Ioviou ITavemotnpiou, KaBnyntni k. Nik6Aao-Tpnyopio Kavedddmou-
)o. EuxapiotoUye ka1 tov ITpoedpo, 101e, g 8160vouc etaipeiag INSEIT, Professor
Herman Tavani.

Enitipog mpdedpog tou ICIL 2012 ntav o Opdtipog KaOnyntig tou Apiototedeiou
MMavemotpiou Bgooalovikng ka1 Aviemotédov Médog tng Akadnpiag ABnvav
Adpmpog Kotoipng. Tov euxapiotoUpe yia t otaBepn tou aydmn, oupPoudn ka
oupBoln, ka1 uootpién tou ICIL, ané my npwm ouypn. Evxapiototpe Oeppd
TOUG KUp10UG OpIANTEG ToU ouveSpiou, Professor Herman Tavani, Professor Paul
Sturges, Professor Bernt Hugenholtz ka1 Professor Reto Hilty.

To ICIL 2012 unootnpixBnke nOika amd to Institute for Legal Informatics (Tep-
pavia, euxapiotoupe KaBnyntd Nikolaus Forgo), to International Center for
Information Ethics (Teppavia, euxapiotoupe Kabnyntd Rafael Capurro) xai to
Nexa Center for Internet and Society (Itaria, euxapiotoupe KaBnyntd Marco
Ricolfi ka1 KaBnyntd Juan Carlos de Marin). Emiong 1o ICIL 2012 unootnpixfnke
nOikd amé v E-themis, euxapiototpe tov mpdedpd g, diknydpo, Anpntpn Ava-
otao6moudo, LL.M. EuxapiotoUpie 6Aoug yid Th onpaviikn nfikn vmootnpi&n autn.

Euxapiotoupe amd kapdidg t Poupmivn O1kovopidou, TIOMTIKS €IT10TN1IOVA, EPEU-
vitpia, MSc., yia tnv opydvwon Kal Ty emp€Aeld T0U 10T0XWPOU Tou ouvedpiou,
Xwpi¢ v omoia 1o ouvédpio Ba ntav adlvaro va yivel.

Euxapiotoupe ot tov Kepxupaio {wypdpo Topyo [Tévva mou g1A0téXvnoe api-
Aokepdwg To moptpaito g Eung yia to e§m@uido tou 1é110U autou.
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EuxapiotoUpe 181aitepa tov KaBnynm Baoidn Xpuoik6moudo, mponv Aviimpita-
vn O1kovopikwv tou Ioviou [Mavemotnpiou, mpwnv [1poéedpo tou Tpnpartog Min-
po@opIkngG kar Mérog tou XupPoudiou Aloiknong tou I8pupartog, yia t ouvexn
BonBe1d tou ota ouvédpia autd, amd to 2008.

Euxapiotoupe €181kd tov AMéSavdpo Tlavdpero, TTAnpopopikd, MSc., Mérog
E.T.E.IL. TIE, Tpnpatog ITAnpo@opirng tou Ioviou [Mavemotnpiou, €MKe@aing mg
opddag texvikng otpiéng tou ICIL 2012-ka1 twv mponyoUpevwy, otnv Képkupa.
O AMé€avBpog E€pel xadd mia 6t autd 1o ouvedpio Sev pmopei va yivel otnv Kép-
Kupa Xwpig autov.

EuxapiotoUyie moAu t Ap. Pw&dva Oeo8wpou, MSc., En. KaBnyntpiag- Aieufivipi-
ag g BifAo6nkng tg EMnvoapepikavikoU [Mavemotnpiou oty ABnva, yia t fo-
n0e1d g otov oxediaopo tou mpoypdpparog tou ICIL kal g apXIKng apioag tou.

Euxap1otoUpie ta pédn g opyavwtikng emtporng tou ouvedpiou, Katepiva TdAn,
MAE, Ap. Niko Koutpa, MAE, Niko Avactaoiou, MAE, Pavia Kwvota, MAE, I'av-
va Xiapém, MAE, Mapia Maupwvd ka1 Ayddn Moupouln, MAE. EuxapiotoUpie
emiong, oAU, th Mapia Aoukatd, MAE.

Euxapiotoupe 61oug toug ouyypageic, EAAnveg kar §€voug, ouyyeveig, gpiloug, ou-
vepydteg, yvwotoug g Eing Adokapi yiati pag eprmiotedtnkay m oupBoin toug.
Euxapiototpe oAU v Edeva Adokapi, e§adédgn tng EUng, yia v moAutipn Bo-
n0e1d g ov mpoonddeid pag avtn. Euxapiotoupe tov Kabnynt Paul Sturges
yla T ouyypapn mg el0aywyng otov 1épo autdv. Euxapiotolye emiong to T8pupa
Mnodoodxn ka1 181aitepa tov IIp6edpod tou, tov Keprupaio k. Anpntpn Blaotd,
yla T Xpnparod4tnon tou TPNTIKoU autoy topou yia tnv Eon.,

Euxapiototpe ™ Nopikn BifloOnkn kal mv ekdotp1d pag, k. Aida Kapardd, yia
oV dyoyo enayyeApariopo kat my Bondela anod kapdidg mou maviote pag IpooQpe-
pel otig ekdooelg pag. Euxapiotoupe v k. EAévn Xte@avidn, tov K. Oeddwpo Ma-
otpoyidvvn, tov K. Av8péa Mevouvo, v K. Ap1otéd AIGKOUOITOUAOU KAl TNV K.
Bedvn Xapalapmdkn yia v moAvtipn Ponbeid toug, v eVIUNWOIaKn KaAn Ti-
otn mmov enéder§av, arld Kal v Umopovn Toug yia th Snpioupyia tou €pyou autou.

Euxapiototpe 1o 6101kntikd oupPovtiio g Anpooiag Kevipikng BifAioOnkng g
Képrupag ka1 tov TTpdedpod mg, Mdpio [Tovro, Enikoupo Kabnynti tou Tpnpatog
Apxelovopiag ka1 BifAioOnkovopiag tou Ioviou IMavemotnyiou, yia t BonBeia tou.

TTep100dtepo OlWG ard 6Aoug, euxapiotoUpe v Eun yia 6ha 6oa €xel Ipoopepel
Kal y1a TV EUIIVEUON —Kal TNV VIOAN- TTOU A KANPodOTNOoE yia T0 PHEMAOV.

Mapia KavelormoUdou-Mnot & AvOpéag I'avvakoulooulog,
Empedntég tépou, Képrupa, lotviog 2013
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A note from the editors of the honorary volume
for Evi Laskari

This honorary volume is dedicated to the memory of Evi Laskari, philologist,
graduate of the School of Philosophy of the National and Kapodestrian University
of Athens and graduate of the Department of the Archive and Library Sciences of
the Tonian University (Master’s diploma) and Head of the Central Public Library
of Corfu, until her untimely death in 2008. This volume contains texts dedicated
to her memory and papers from the fifth international conference on information
law 2012 (ICIL 2012), an international conference also dedicated to her memory
which took place in Corfu, in June 2012. The papers are published in English, in
the language they were written and presented in this international conference.

ICIL was “born” in Corfu, in 2008 due to the enthousiastic support of the chair
of the Department of Archieve and Library Sciences, Professor Emeritus George
Bokos -the year Evi Laskari left us...

The idea was an international conference covering a wide field connecting in-
formation to the meaning of information with law, ethics and also, afterwards,
philosophy, psychology, sociology, criminology etc. - the connecting link is infor-
mation.

We dedicated to Evi Laskari the biggest and richest, until then, ICIL-that of 2012.
It run in three parallel sessions, hosted five special sessions and included more
than 100 speakers from all over the world.

In 2012, the conference was titled ‘Equity, integrity and beauty in information
law and ethics’. The concept of information was tied also to the concept of beau-
ty, which however belongs to aesthetics; this was the point where the Depart-
ment of Audio and Visual Arts came to its co-organization. The wonderful Renoir
painting featuring at the ICIL 2102 poster shows exactly this connection-thank
you again Nomiki Bibliothiki, for this beautiful poster.

There is, therefore, beauty in the law, as law and ethics in their turn “regulate”
beauty-hence the special session of ICIL 2012, Arts and Ethics. And how beauti-
ful was, also, the piano recital offered especially for the ICIL 2012 conference by
the world famous piano soloist and Professor of the Department of Music Studies
of the Tonian University, Lambis Vassiliadis -thank you, so much. Beautiful also
were the paintings of the Corfiot painter George Pennas, offered for a special
exhibition for ICIL 2012 by the painter, at the Spiritual Center of the Holy Greek
Orthodox Metropolis of Corfu, offered for ICIL during the conference-thank you,
so much for this generous offer. We would like to thank the Metropolitan Bishop
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of Corfu, Paxoi and the Diapontia Islands Nektarios Dovas and for his support
during the conference, who offered us the venue for ICIL 2012 which we needed
so much, as ICIL run three parallel sessions every day, all day.

The fifth international conference on information law and ethics 2012 (ICIL
2012) included, except the general sessions, the following special sessions: Li-
braries and Intellectual Capital, Living in Surveillance Societies, Arts and Ethics,
Women in Academia ka1 Young Scholars’ Forum. The conference was co-organ-
ized by the Tonian University (Department of Archive and Library Sciences and
Department of Audio and Visual Arts) and the International Society for Ethics
and Information Technology (INSEIT). The help of the Head, at the time of the
Department of Archive and Library Sciences, Professor Spiros Asonitis (now sad-
ly deceased) was valuable. Also valuable was the help of the Head, at that time,
of the Department of Audio and Visual Arts, now Member of the Board of Trus-
tees of the ITonian University, Professor Nikolaos-Grigorios Kanellopoulos. We
also thank the Chair, then, of INSEIT, Professor Herman Tavani.

Professor Emeritus Labros Kotsiris, member of the Academy of Athens, was the
honorary Chair of ICIL 2012. We thank him for his constant love, advice and con-
tribution and support of ICIL, from the very first moment. We thank the keynote
speakers of the conference, Professor Herman Tavani, Professor Paul Sturges,
Professor Bernt Hugenholtz ka1 Professor Reto Hilty.

ICIL 2012 was morally sponsored by the Institute for Legal Informatics (IRI, Ger-
many, thank you Professor Nikolaus Forgo), the International Center for Infor-
mation Ethics (ICIE, Germany, thank you Professor Rafael Capurro) and the Nexa
Center for Internet and Society (Italy, thank you Professors Marco Ricolfi and
Juan Carlos de Marin). ICIL 2012 was also supported morally by the Greek E-
themis, thank you Dimitris Anastasopoulos, E-themis Chair, LL.M. We thank all
of you for this moral support.

We thank from our hearts Roubini Oikonomidou, researcher, political scientist,
MSc., for the perfect organization and the content management of the ICIL 2012
website. The conference would be impossible without her.

We thank the Corfiot painter George Pennas, who kindly painted Evi's portrait
for this volume’s cover.

Thank you, so much, Professor Vassileios Chryssikopoulos, ex-Vice Rector of the
Ionian University and ex-Head of the Informatics Department, current member
of the Board of Trustees of the Ionian University, for your help and the inspira-
tion he offered us -in all ICILs, actually, since 2008, again, in Corfu.

We especially thank Alexandros Panaretos, Computer Scientist, MSc., Special-
ized Technical Scientific Staff of the Department of Informatics of the Ionian
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University, Head of the Technical Support team of ICIL 2012-and of the previous
ones! Alexandros knows now that ICIL cannot run in Corfu without him.

We thank Dr. Roxana Theodorou, MSc., Head Librarian of the Hellenic American
University in Athens, Assistant Professor, for her help in the design of the ICIL
program and its first poster.

We thank the members of the organizing committee of ICIL 2012, Katerina Tzali,
MSc., Dr. Nikos Koutras, MSc., Nikos Anastasiou, MSc., Rania Konsta, MSc., Gi-
anna Siameti, Maria Maurona and Agathi Mourouzi, MSc.. We also thank Maria
Doukata, MSc.

We thank all authors, Greek and non-Greek, relatives, friends, collaborators, ac-
quaintances of Evi Laskari because they entrusted us with their contributions.
We thank Elena Laskari, cousin of Evi, for her valuable help in our effort for this
volume. We thank Professor Paul Sturges for his introduction, written especially
for this volume. We also thank the Bodossaki Foundation and especially its Chair,
the Corfiot Mr. Dimitris Vlastos, for the funding of this honorary volume for Evi.

We specially thank Nomiki Bibliothiki and our publisher, Lila Karatza, for her
impeccable professionalism and help from the heart she always offers us for our
publications. We thank Eleni Stefanidi, Theodore Mastrogianni, Andreas Me-
nounos, Aristea Diakomopoulou and Theano Charalambaki for their exceptional
good will, their impressive help and their patience for the creation of this work.

We thank the board of the Public Central Library of Corfu and its Chair, Marios
Poulos, Assistant Professor of the Department of Archives and Library Sciences
of the Ionian University, for his help.

But most of everyone, most of all, we thank Evi for all she has offered us and for
the inspiration-and the mandate- she bequeathed us for the future.

Maria Bottis & Andreas Giannakoulopoulos,
Editors of the volume, Corfu, June of 2013
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EUn Adokapi

AieuBuvipia Anpodoias BipAioBnkns Képkupas

Bloypaixo

H E0n Adokap1 yevwnOnke tov Atipiin tou 1964 oto Aovdivo, éniou o Kepxupaiog
[arépag g Xmupog €Kave petartuxiakd ota Okovopikd, kail n Kepxupaia pntépa
g Eipnvn omotdade emiong. H mpwtn ta§n tou Snpotikou n Bpiokel otn Taddia,
ot [kpevopm), 6mou o matépag ouvexile 818axtopiké omoudé. Ta mpwra maidi-
Ka xpovia omv Eupwmnn ¢é6woav otnv EGn Adokapi, o ouvSuaopo pe ta Quol-
KA TIveupatikd g xapiopara, pia peydin dveon otn Xpnon g ayyAIKAG KAl yahil-
KNG YAW0oOoag, Ty omoia telelonoinoe apydtepd, 61av n 01KOyEVela yUploe otnv EA-
Aada (otnv Ildtpa o6mou o matépag katéhaPe Béon Kabnyntn oto TEI Idtpag), pe
peAén Kal epyanikdTnTa, AMOKIOVIAG o epnfikn niikia Simopata kai otg §vo
YAw0o0oeg. MeAén ka1l epyatikotntd, 01 ApeTéG Mo Sev TNV €yKATEAEIYAV TIOTE, OF
6ln  8idpxela g {wng me. Eto1, nepvdel pe dpiota otn G1A000QIKA X0 TOU
EBvikou ka1 Karodiotpiakoy ITavemotnpiou ABnvav, oy katetBuvon Iotopi-
KO-ApXa1010y1KO. ATTOQOITOVIAG, mAéyel va {ioel otnv Képkupa, 61mou Péxpi 16-
1€ TIEPVOUOE Ta KaoKaipida tng.

Metd and éva oUviopo népacpa amo 1o Iotopikd Apxeio, amod 1o 1992 epyddetal
ot Anpoéoia BifAio6nkn, 1o 6e 2001 yivetar AieuBovipia. Epyadetal pe (ido, apo-
oiwon, Idvia oAU mépav 10U wpapiou, pe otoX0UG, avidiotéAeld, dpapd Kal aro-
tedeopaukdtnta. [a Seraemtd ohdxAnpa xpovia yiveral n «fuxi» mg Anpooiag
Kevrpikng Iotopikng BifAioBnkng g Képxrupag, metuxaivoviag Kup1olektikd
PETApOpPWOn g,

Me v dpiom ouvepyaoia ka1 apépiom vnootmpi€n tou Eopeutikot XupPouriou
g BifA10OnKng, metuxaivel moAdd:

- Tnv opydvwon tng BipA106nkng oe 6)a ta enineda, and pndevikn Bdon, oupre-
prAapPavopévng tng o1KOVOpIKAG d1axeipiong, P1000800iag mPOOWITIKOU K. AL

- Tnv mapaxolouOnon Kal €MiOIEVON TWV £PYACIMV ATOKATAOTAONG TOU KTNPiou
oto omoio onpepa, kai amo 10 1997, oteyddetal n Anpdoia BifiioBnkn

- Tnv nAekTpovIKN Kataloyoypdpnon Kai €MOTNHOVIKA €Me€epyacia Tou UAKoU,
Hia ouvexn mpoondfela

- Tnv e§ao@drion TPOOWITIKOYU OTO PETPO TOU EPIKTOU, 1A GUVEXNG EMITIOVN TIPO-
omnddeia
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- To ouvexn epmhoutiopd kal avavéwon g oudhoyng v BifAinv mpog Savelopo
- Tn Snpoupyia tpnpatog maidikou BifAiou

- Tnv mpooédkuon ka1 aflonoinon Swpewv (Swped 2.500 Bifriwv and t1g exdo-
oei§ Kaotaviot, Swped 1.000 Bifriowv amé mv Apepikavikn TIpeoPeia, Swped
g K. [ovom-Xapndyn yia v anoxkardotaon g aibouvoag umodoxng tou 100-
yeiou tou ktnpiou, dwped tou I8pUpatog Mmodoodkn yia T ouVIAPNON TWV TId-
Aaiwv B1friwv mg BifA106hkng)

- Tn ouvexn BeAtiwon tou €§OMAIOPOU, NAEKTPOVIKOU KAl PN
- Tn 81exdiknon KovOuAiwv, Katl KaOGAoU EUKOLO

- Tnv emipAeyn tng ITpaktikng Aoknong gortnt®v Bipiiodnkovopuiag kai Iotopi-
ag, péoa armoé mvy omoia IPoxmpnaoe n armodeAtimon SU0 EMTAVNOIAKWY 10TOPIKWV
epnpepidwv

- Tnv'ExBeon oto x01v9, tov OxtwpPpio tou 2004, oe ouvdiopydvwon pe to Tpnpa
Apxelovopiag-BifAioBnkovopiag tou loviou Ilavemotmpiou, twv TAAAIOV KAl pe-
yadwv BiPriwv (S1actdoewv mepimou 50 ex. emi 40 ek.) peyddng aiag, mou 61a0¢-
te1n BifAo6nkn

- Tn 810pydveon MOAAGDV OPIA®V HE KAAEOPEVOUG S1AKEKPIPEVOUG OPIANTES

- Tnv §evdynon oxoleiwv otoug xmpoug tng BifA10Onkng kail mapousiaon twv
Spaomplottwv g, mpoowmikd and my id1a pia mouv mioteve 181aitepa oty afia
g ekraidevong twv maidiov

- Tn 810pydvmon eKIAIGEUTIKGV TPOYPAPHATWY O€ ouvepyaoia pe 1o EOvikd Ké-
vipo BiBriou

- Tnv a§1omoinon Ipoypappdrwv tou Ymoupyeiou IMaideiag, péow twv omoiwy é-
TUXE:

a. Tn Aertoupyia Kivnmg BifA1oOnkng (e181kd e§omiiopévo dxnpa to onoio emi-
OKEITIETAL Ta XwPI1d Kal Ta 0xXoAeia Tou vopou Képxupag, pe Pifiia yia Saveiopo,
ka1 BifAioBnkovopo mou unootnpilel ka1 oupBoudetel toug davel(dpevoug). Me
S1xn ¢ mpwtoBouria n Kivnm emokémtetal emiong 10 “Xapdyedo tou Iaidion”
otoug Mayoudddeg.

B. Tn Aettoupyia Kévipou ITAnpopdpnong oto xwpo g BifA100NKnG pe evvéa nhe-
KTPOVIKOUG UTIOAOYIOTEG Y1d TO KO1VO

y. Tn Aertoupyia, o€ §exwpiotm aiBouoa g BifA100nxng, 500 nAEKTPOVIK®V UNO-
Aoy10taV, yia Xpnon amoé dropa pe €181kéG avdykeg. O €vag yia tugroug, ou aflo-
molei 10 oUotnpa Braille, ka1 o dhhog yia dropa pe kivntikd mpopAnpata



EYH AAYXKAPI 5

8. Tnv yngriomoinon peydlou ap1Bpov maraimv xai onavinv Pifriov, pia diadi-
Kaoia oe e€€MEN.

H E0Un Adoxapi, népav g dieknepaiwong twv S101KNTIKOV KAl AVAITU§IaROV
Spaomplottwv mg BifAoOnkng, ppdviice 181aitepa kal yia m S1KA TG OUVE-
Xn evnpépwon kal eknaidevon wote va naparkodoubei 11g e€edifelg 1600 ot Sie-
Bvn mpaxtkn opydvwong kai d10iknong BifAioOnkmv, 6co kai omv Emotnpn g
BiAioOnkovopiag. Etol, tov Mdptio tou 1995 napakoroubei ogpivdpio o T'ha-
oKk®PN, 10 Aeképppio tou 1998 oto Sainte Maxime Var (Taia), tov IoUvio tou
1999 om La Londe (TadAia), to 2007 ot Biévvn, éniwg ka1 Sidgopa oepivapia
tou EBvikoU Kévipou Texpnpiwong otv Afniva. To 2003 maparorouBei 1o Me-
tammtuxiaxé [pdypappa Eidikevong «Yrmnpeoieg ITAnpopdpnong oe Wnpiaxd Ie-
p1fdrdov» tou Tunpatog Apxelovopiag-BifaioBnkovopiag oto I6vio Ilavemotn-
110, oxetikd pe m pere§éMén g Emotung g BifAioBnkovopiag oe Emotmpn
g [Mnpo@opnong. Tedel®Vel TIG OTTOUSEG TG AUTEG 1€ T OUYYPAPN NG €pYATi-
ag pe titdo: «Texvoloyieg kwdikomoinong Open URL oe Dublin Core petadeSopé-
var. H emoyn tou ouykekpipévou Bépatog ival evOeIktikn g 1kavotntdg g va
e§ediooetal ka1 va amodntd v IpwToIIopia otov Topéa g, apou Sev meplopiotn-
Ke otnv KAaoikn PifAloOnkovopikn mpooyyion add Soxkipdotnke pe autny mv
gpyaocia g og éva mpwromnoplakd Bépa mouv mpooeyyilel T BifAloOnkovopia péoa
amé ta epyadeia g TTANpoPoOpIKAG.

Metd tv amdKmnon 10U PETATUX1akoU g titdou, n EGn Adokapi avoiyetal mepio-
o6tepo otnv emotnpn. Tov Iouvio tou 2008 oe ouvepyaoia pe T0UG AEKTOpPEG OTO
Tunpa Apxelovopiag-BiBhoOnkovopiag Xpiotiva Mudvou kai I[Tétpo Kwotayioha
TPAYPATOTIOI0UV E€MIOTNPOVIKA avakoivwon oto 81e0vég ouvédpio «Metropolitan
Libraries Conference» otnv Ilpdya, v omoia mapouoiddel n i81a, pe titho <Epeu-
va yia tov otpatnylké oxed1aopd wg péco avamuéng twv eAAnVIK®V Kevipikav
Anpooiov BifMoBnkodv otig apxég tou 21% aiwvar. H i8ia ouyypapikn opd-
da ouyypdger emotnpovikd dpBpo pe Titho «XTpatnyikog oxediaopog xkai Sioi-
xnon twv Anpooinv BifloOnkaov: n mepimwon mg Anpooiag BiA1oOnkng g
Képrupag» 10 omoio éxel yivel Sexto, pe  Siadikacia mg kpiong, mpog Snpooi-
euon oto Library Management, éva amé ta coBapdtepa emompovikd mep1o8ikd
oto xwpo tng BifAioOnkovopiag. Xto id10 tetxog Ba dnpooieutei keipevo 1wv ouv-
ouyypagéwv tou dpBpou, apiepwpévo ato €pyo g otn BifA1o6nkn, ka1 otn pviapn
mg. ‘Eto1 n Anpéoia Bifa1oBnkn g Képrupag yiveral yvwotn wg mepimwon €1mi-
wxnpévng Anpoolag Bifhofnkng, otoug fi1fAionkovopoug g Euponng kai tou
KOopou, pia aképn oupPoin g Eung Adokapr otnv avadei§n g BifAioOnkng
Iou 1600 aydmnoe.

Yug 26 XemepPpiou 2008, oto 17° Luvédpio Akadnpaikwv BifAioOnkwv, ota Iw-
dvviva, éxel pia aképn avakoivwon pe titho «H alndenidpaon twv ITavemiomyi-
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ak@v BifAioBnkav pe 1ig Anpooieg BifAioOnkegy. Aev eival opwg ekei yia va v
mapouoidoel: n poipa BéAnoe va S1akdPel avamdviexa pia mopeia mpoddou, enay-
YEAPATIKAG KAl EITI0TNHOVIKAG,.

Agexragvvid Auyouotou 2008, n pépa ou n Eon Adokapl épuye ard xovid pag wg
Quolkn mapouoia. Opwg évag 1600 dnpioupyikog kai Pabid nbikog ka1 a§16royog
avBpwrtog Se pevyel moté amod Kovid pag yiati (g1 wg mapddeiypa oto puadd kai mv
Yuxn pag. H Eon Adokapi pag agnvel kKAnpovopid to mdbog g yia v mpoodo,
n Bedtimon, v Kaivotopia, pag epmveel [e 11§ apxeg mou d1amdticav t {wn ng:
MV €PYATIKOTNTA, TNV IPOCHAWON OTOUG OTOXOUG, Thv €MIPOVA otnv npoonddela,
mv kabapomra Yuxng, mv alompénela. Eival y1” auté e§ioou ainbeia 6u pag
anvel éva Suoavamnpwto “kevd”, 6oo kai éva urépoxo “yépiopa”.

OxtmpBpiog 2012

Evi Laskari

Director
Public Library of Corfu

Curriculum Vitae

Evi Laskari was born in April of 1964 in London, where his father Spiros studied
for his Masters in Economics, and her mother Irini studied as well. During the
first class of primary school Evi was in France, in Grenoble, where her father was
continuing his PhD studies. As she was living in her childhood age in Europe, Evi
Laskari had the chance, in combination with her intellectual gifts, to speak in for-
eign languages, in English and in French (in which later on she learned fluently)
more effectively, when her family returned to Greece (in Patras, where her father
became Professor at the TEI of Patras), by studying and hard working, she at-
tained proficiency in two foreign languages. Studying hard and industriousness,
virtues that never ‘abandoned’ her, stayed with her during her life. Hence, she
graduated with distinction from the Faculty of Philosophy (History and Archeol-
ogy Department) of the National and Kapodestrian University of Athens. Then,
Evi chise to live in Corfu, where she was spending her summers, usually.

After a short passage from the Historical Archive of Corfu, from 1992, she
worked in the Corfu Public Library and in 2001, she became Director of this
Library. She works with ardor and she always overworks (later on than normal
working hours), adopting goals with selflessness, vision and effectiveness. For
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ten years Evi Laskari is the ‘soul’ of the Public Central Historical Library of Corfu,
accomplishing its transformation.

Supported by the excellent cooperation of the Council of the Library, she
achieves impressive outcomes:

* The organization of Library throughout its levels, its management and coordi-
nation simultaneously

* The supervision and acceleration of building reconstruction which, nowadays,
and since 1997, hosted the Public Library

* The digital archiving and scientific elaboration of a continuous outcome

* The hiring of the staff, as much as possible, a continuous and painful effort
* The continuous enrichment and renewal of books to be borrowed

* The creation of the Children’s Book Department

* The attraction and exploitation of donations (donation of 2.500 books from the
Publisher Kastaniotis, donation of 1.000 books from the American Embassy,
Goustis-Stampoglis’ donation for the reconstruction of the grand floor recep-
tion, donation of Bodossaki Foundation for the maintenance of the Library’s old
books)

* The continuous improvement of infrastructure, equipment and facilities
* The claim of finds for the Library, something really difficult

* The supervision of student internships (librarianship and history students),
who assisted in indexing two significant newspapers of the Ionian Islands

* The exhibition of old, aged and big books (sizes 50 centimeters on 40 centim-
eters), in October of 2004, in co-organization with the Department of Archives
and Library Science, lonian University

* The organization of several discussions with guests and well-known speakers

* The sightseeing tour of schools in Library’s rooms and the presentation of its
activities, in personal by Evi Laskari who believes in children’s education as a
value

* The organization of educational programs in co-operation with the National
Book Centre

* The development of Ministry of Education Programs which supported:

o The operation of a Mobile Library (specially equipped vehicle which visited
the villages and schools of Corfu, with books for borrowing, and appointing
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a librarian who supported and advised borrowers). Under Evi’s initiative,
the Mobile Library visited the philanthropic foundation for kids, ‘Xamogelo
tou Paidiou’- ‘Child’s smile’, in Magoulades

o The operation of two computers, in a separate room of the Library, for
use by disabled persons. One of this computers is for blind persons, under
Braille system and the other one for persons with disabilities

o The archiving of a great amount of aged and rare books, a process under
evolution

Evi Laskari, beyond her managerial and development activities of the Library,
especially tended to follow updates and education regarding well-known and
beneficial ways (globally), to manage and organize libraries, still called the Sci-
ence of Librariaship. Therefore, in March 1995, she attended a seminar in Glas-
gow, in December of 1998 in Saint Maxime Var (France), in June 1999 in La
Londe (France) and 2007 in Vienna, as well as several seminars of the National
Documentation Centre in Athens. In 2003 she attended the Postgraduate Pro-
gram in “Science of Information in a Digital Environment” of the Department
of Archives and Library Science, Ionian University, in relation with the Science
of Librarianship’s evolution. She ended her studies by writing her thesis titled:
‘Open URL code technologies in relation to Dublin Core metadata’. This kind of
research topic indicates her ability to pass off and research for innovation in her
discipline, as she did not ‘stop’ in a classic approach of a librarian, but within
this thesis, she tried to test herself with an innovative subject, which reaches Li-
brary Science based on Informatics tools. After obtaining her Masters degree, Evi
Laskari broadened her scientific vision. In June 2008 collaborating with the Lec-
turers Christina Banou and Petros Kostagioals, she lectures in the Department of
Archives and Library Science. Evi Laskari made a scientific announcement at the
International Conference ‘Metropolitan Libraries Conference’ in Prague, in which
she presented a paper titled: ‘Research as regards strategic planning as mean of
Greek Public Central Libraries development in 21st century’. The same team pub-
lishes a scientific article titled ‘Strategic planning and management of Public Li-
braries: the case study of Public Library of Corfu’ that has been accepted to be
published, after a review, in Library Management, one of most wwell-known sci-
entific journals in Library Science. In the same volume, the remaining to authors
published an article dedicated to the work of the Library, and Evi's memory.
Thus, the Public Library of Corfu became well-known as a successful Public Li-
brary, among Librarians of Europe and whole world, something that can be seen
as an additional effort made by Evi Laskari regarding this Library.

In 26 September 2008, during the 17" National Conference of Academic Librar-
ians, in Ioannina, Evi had planned to present a scientific announcement titled:
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‘The interaction between University Libraries and Public Libraries’. However, she
did not attend to present it: fate had another desire and unexpectedly ‘stopped’
her scientific and professional evolution.

19th of August 2008, Evi Laskari said ‘goodbye’. Nevertheless, an innovative and
creative person like Evi Laskari did not leave us, as she still lives in our thoughts,
in our souls as a great example. Evi Laskari leaves us her passion for develop-
ment, improvement, innovation as legacy and inspires us with principles that
pervaded her life such as: industriousness, commitment to objectives, persistence
in trying, purity of soul and dignity. Thus, she left us a really irreplaceable ‘vacu-
um’, as well as a wonderful ‘fulfillment’.

October 2012



Aiya Adyia ané tn pntépa tns EUns

H Evn unmp&e xapiopatko maidi, €xoviag pia ypnyopn aviiAnyn, mou, oe ouvoua-
opod pe v Epeuin TeP1EPYELd TG, TG £6WOE EKMANKTIKA €UKOAia oto va pabaivel,
€€ ou ka1 o1 émaivol kai ta Bpafeia oto oxoAeio.

Ae pmop® va pnv mpooBéow kai ta dAha g tarévia, {wypapikn, payeipikn, Kn-
MOUPIKA, axdpn Kal pouoikn(!)- pnopodoe va naifel mpaxrikd évav NxXo «jie 10 au-
Ti».

H BiBA106nxkn fitav yia mv Eun x@pog mou aydmnoe. AiaBade Bifria amd pixkpn,
ka1 6x1 pévo Aoyotexvid, add KUP10AEKTIKA §,T1 £ITEPTE OTd XEPIA TG I PAAOV 6,T1
HIIopoUGCE Va ayopdoel o€ BApog AWV avayk®y tng.

‘Oco1 v nfgpav yvapidouv 1ig wpeg mou epyaldtav, oAU MAve arod T0 «OKTAwWPOo»
WV Snpocinv umai\niwv, apou ouxvd €ueve otn S0UAEld P€XpI TIG VVEQ TO Ppd-
du, ka1 edv eixe oupPouvlio, akéun mio apyd.

EvBouo1w0ng, enipovn, pe neiopa 6mou autd xpeialdrav, Katdpepe vopidw modrd
otov Afyo xpdvo mou kpdtnoe 1o mépaopd mg ard m {wn.

O1 Aiyor, aX\d kadoi @ido1 g nepav éu pmopovtioav va faciotoly ¢’ auth oe 4,11
aQpopoUoe OtV EKPUCTAPEUON €VOG HUOTIKOU, T oudatnon yid KArmoio mpéfinud
TOUG, TV TTapéa.

M1doviag yia tav EUn, Oa ftav, vopidw, adiko va pnv avapepBm oto X10010p ng,
GMAOTE KAUOTIKO, KATIOTE AUTOOAPKACTIKO, TTAVIOTE OlwS £00TOXO.

Oa pmopovoa va avapepOo Kkai og 160a dida, otnv aydmnn yia ta {wa ag mouvye, n
yia t guon.

Y10 1UaA6 [0V UIIAPXOUV OAECG 01 OTIYHEG TIOU Kpatdve aimvid, yI' autd dikaia éxel
eimwBei ot kaveig 6ev meBaivel 600 UIIAPXOUV €KEIVOL TIOU TOV KPaAtoUV {wviavod
Otn PVNpN 10Ug, Kabwg Kal To £pyo TOU TTOU APAVET iXvi.

Eipnivn Adokapi

A few words for Evi from her mother

Evi had been a gifted child and very intelligent. This intelligence, combined with
her innate curiosity, gave her an impressive facility in learning, hence her awards
and distinctions at school.
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I have to add here her other talents, such as painting, cooking, gardening, even
music (!), as she had the ability to play, practically, a sound just by listening to it

The library was to Evi a place she adored. She was reading books since she was
child, and not only literature, but whatever was on her desk, in her hands or rath-
er whatever she could buy, ignoring her other needs.

Everybody who knew her working hours, knew she worked much more than
the usual eight-hours of public servants daily, as several times, she remained at
work until 21:00 at night and if she had to attend council, she was staying much
longer.

Enthousiastic, persistent, stubborn whenever needed, I think she was able to
achieve many things in contrast to her short life.

Her few, but good friends, knew that they could be supported by Evi when they
trusted her with a secret, and that she was a person that they could share prob-
lems with, and to enjoy her company.

Talking about Evi, it would be, I suppose, unfair not to mention her humor,
sometimes caustic, sometimes self-sarcastic, but always felicitous.

I could also refer to many other things, her love for animals for example, or for
nature.

In my mind there are all the moments that last forever so it is justly said that
no one dies, as long as people keep this person in their memory, as well as their
work, which leaves its traces behind.

Irini Laskari



Anoxaipguopos otnv Eun Adokapi

‘Eva (eot6 amdyeupa tou Auyouotou, n 81euB0vipia ¢ Anpooiag BifiioOnkng,
EOn Adokapi, épuye avamaviexa amd m {wn Pubioviag v oikoyéveld g Kkai
T0UG Pidoug g o€ Papu mévBog k1 apnvoviag Suoavamnpwto kevo otn BifAio0n-
Kn ou pe 1600 1dBog k1 epyatikonta enediwke va avaPabpioel, kai omv Ko1vw-
via pag mou 1600 avaykn €xel amod €1010u§ avOp@IIoug yia va mdel £va Pipa pipo-
otd.

H E0On Adoxapi €ixe 1o mpovéopio va yevvnBei o€ pia ayannpévn kal popewpévn
OIKOYEVELQ Kal N €Midpaon autou ToU Yeyovotog Ntav eppavmg peyain. Me maté-
pa kaBnyntm navemotnpiou, pntépa 1hoAoyo, kai eyyovi Sikaotn, enédele and
VWPIG pormn 1mpog tn PeAETn Kal ta Ypdppatd. Ap1otoUxog OTo OXOAEI0 Kal OTo TIa-
VEMIOTAI10, VEAVIKO TAAEVIO OTO TEVVIG, KATOXO0G TPIMV §EVV YAWOOMV JIE AVEOTE-
pa Sim@pata kai otig Ipeig, K1 apydtepa mavioxupog maiking tov pmpitd, emedei-
KVUE aImo PIKPN EKIANKTIKN €upuia, Epeuin o§udépkela, taxytatn okEYn Kkai opOn
-0xe66v 81kaotikn- kpion. Tvwotoi kal ¢pido1 TG RAtéPevyav ¢’ AUtV yid TN yvo-
jn mg.

Av ka1 ané pikpn «émaife» P eukodia o€ 6Aa ta «teppaivy, amod tn xnpeia péxpl
loyotexvid, €0Tpdpn TEMKA OTNV 10TOPia KAl TNV aAPXalodoyid twv omoinv €yive
Babug ka1 €ykpitog yvaotng amoé veapn nén niikia, eved n avéln me o1ov KOGHO
1wV P1PA0Bnk®V, TV apxeiwv kal g PifiioOnkovopiag, mv éonpwse va kdvel
HETAITTUX1aKES OTIOUSEG 0 auTdV TO XMDPO APoU -Peu- 0,11 €kave de prmopolios mapd
Va 1o KAvel TéA€la.

To mépaopd g amd t Anpooia BifAioBnkn pag, BopuPwdeg, evepyntiké xai apd-
vtaota mapaywyiko, Sev eival eGkodo va §exaotei —akopa akouyetal o foppocg. Ep-
ydotnke okAnpd Kai e a@ooiwon, KIVITOIOIMVIAS yn Kal oupavo yid vd Heyai®-
0€1 Kal va ekouyxpovioel T BifA1oOnkn ka1 va m @épel oy emoxn mg. E§aopd-
M10€ MOTWOEIS PE TPOTIO TAXUSAKTUAOUPYIKO, KATEYpaPe TO TEPAOTIO UAIKG O UIIO-
MOy10TéG Xpno1ponolmviag my tedevtaia A¢E€n me niektpovikng podag (Suokoin
douleld mmou kpdmoe xpdvia), av€noe pe KABe TPOTIO T0 IPOOWITIKOG, idpuoE Ki-
vnt povada, opydvwoe TPINPATA Kal UTINPeoieg yia 81apopetikéG NAIKieG Kal Ka-
myopieg pedetntov (amod maidid péxpl MAvemomyiakoUs Kal 10Top1KoUG EPEUVI-
T€6), empueAndnke  ouvinpnon twv 1otopikng afiag kinpiwv mg BipA1oOnkng ka-
0BG Ka1 ToU PoUoEIaKOU UAIKOU TG, opydvwoe TIVEUPATIKG yeyovdta, npepideg kal
ouvédpia, ékave akadnpaikés Snpooievoelg, EVe TAUTOXPOVA NTAV TIAVIOTE €KEl,
va PonBnoer kdBe oupmoAitn mou eixe avaykn t BifA100nkn, va mpowOnoel to Pi-
BAio pe kGOe TpdIIO KA1 VA UTINPETNOE] TIPOOWITIKA TN AOYOTEXVid.
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O1 puBpoi g kabnpepivig Souleldg g ntav vnepguoikoi. H mapaywyikémrd
NG 00U £IMIaVe TV avamvon. Xmdvia €ékave XpNon g UINPEecIakng mg ade1ag kat
ouvnBwe épeuye ar’  Souleld tng 1o Ppddu. Ki akdpa ki €to1, madi eixe Xpovo va
aykaiidoel mv naiid ouppadnipia, va miei Kagé pe 6moiov {NTovoe [1a oUpPouln,
va volaotei Toug ouyyeveic g. Towg ékaye 1o Kepi g K1 arr’ 11§ 6uo nepiég. Ioi-
06 §€pel. EQuye oAU vwpig. Av k4t pével oToug pidoug g, eKTOg amod v mikpa,
eival autd 1o aiobnpa mpoowmikng Aefeviidg Kal VIOPIIPOoUvIG MOU ATETIVEE, N
€OV Tng Oto Tip1o maixvidl kai ota «kabapd xépiar, n €Aeryn Simwpariag kai
movnp1dg, Kai n mo16tntd g mou OUpice aAoug kaipolg EeXaopévoug.

Keipevo ayvwatou

Anpooieumke omy epnpepida «Amoyn» mv [Tépmm 11 XemrepPpiov 2008

A farewell to Evi Laskari

During a warm evening in August, the Director of the Corfu Public Library, Evi
Laskari, unexpectedly died, sinking her family and her friends into deep mourn-
ing and leaving a gap difficult to be filled to the Library. She worked with pas-
sion and great industriousness to upgrade the Library. She also left our society,
which needs this kind of people so much, to progress.

Evi Laskari had the privilege to be born into a loving and well-educated family
and this kind of effect over her was obviously great. Having as a father a Univer-
sity Professor, as a mother a philologist, and being the granddaughter, of a judge,
she showed early on a tendency towards letters and study. A honors graduate of
both her high school and her university, an talent in tennis when she was young,
holder of three foreign languages proficiency and later, on a strong player of
bridge, she showed since her young age a stunning intelligence, an innate bright-
ness and the most rapid way of thinking and correct - almost juridical - judg-
ment. Her acquaintances and her Fellows and friends sought her opinion all the
time.

However, even if since she was very young, she had the flexibility to ‘play into’
various terrains, from chemistry to literature, she turned to history studies and
archeology, which she learned extremely well. Her progress within the world of
libraries, archives and library science pushed her to initiate postgraduate studies
in this discipline, since whatever she wanted to accomplish, she unfortunately
had to accomplish absolutely perfectly.

Her passage from the Public Library was loud, active and unbelievably produc-
tive, therefore it not easy to be forgotten, as we still can hear this kind of ‘noise’.
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She worked hard with loyalty and no obstacle could stop her from enlarging and
further develop the Library and modermize it. She secured funding with the abil-
ity of a juggler, recorded the vast material in computers by using the latest state-
of-the art computer technologies (really hard work that lasted for years), she
increased staff members with any way possible, she founded a Mobile Library
as part of the Library, she organized departments and services regarding vari-
ous ages and categories of scholars (from children to students and researchers),
she supervised the maintenance of Library buildings and its museum materials
as well, she organized intellectual events, seminars and conferences, she wrote
academic publications and papers, while she was always there to help any citizen
who needed the Library, advance books in any possible way and personally serve
literature.

Her daily working rythms were supernatural. Her effectiveness was breathtak-
ing. She rarely using her time off work and usually, she left work late at night.
Yet, she had time to hug’ an old student of hers, to drink coffee with anyone in
need of her assistance, to care for her relatives. Maybe, she ‘burned her candle’
from both sides. Who knows. She left us too early. If there is something left to
her friends besides bitterness, is the feeling of her personal manliness and out-
spokeness, her stubborness for fair play and her ‘clean hands’, her lack of diplo-
macy and cunning, and her quality, a quality reminiscent of other, forgotten
times.

Text with no signature

Published in newspaper called ‘Apopsi’, Thursday 11" September 2008



Mnvupa anod tov N. I. Aévdia
Ynoupyo Aikaioouvns

Ayarmté k. [Tpdedpe,

Oa nBeda va oag euxap1oNow yia tnv MPAoKANoN oag va mapeupedo otny ekon-
Awon ou S10pyavmvete otn pvipn g Eing Adokapi.

Mapd v emBupia pou va aviamokpifw oty mPOOKANON 0ag Kal va TIINCOULE
6)o1 padi v pvapn g Eung Adokapi, autd dev kabiotatal Suvard Aéyw aveidny-
VWV UTIOXPEWOEWYV OT0 YIIoupyeio Alkaioouvng.

Emtpéyate pou mapaxaiw, 1oV oUVIOHO autdv XAIPETIond w¢ eAAX10TO PpOPO Ti-

UNAG oty PVAPN ¢ Kal oTny IoAUXPOoVN IPOoPOPd TG OTOV MVEUHATIKO KOO0
g Képxupag.

Me upn,

Nikoraog X. Aév8iag

Yroupy6g A1Ka100UvVIg

Message from N. S. Dendias,
Minister of Justice

Dear M. Savvanis, President,

I would like to thank you for your invitation to attend the memorial event for Evi
Laskari.

Despite my desire to attend in order to honor Evi Laskaris’ memorial event with
all of you together, it is impossible, due to my prior commitments to the Ministry
of Justice.

I would be grateful if you could accept this short greeting as a minimum tribute
to her memory and her contribution to the intellectual life of Corfu.

With honor,

Nikolaos S. Dendias
Minister of Justice



Ava@opa otnv agigvnotn Eun Adokapi
WS POPO UUNS

H onpepivin ekdndwon pvipng yia v Eon Adokapi eival ekdniwon adnpiing
avdykng ouvaSéAPmV Kal GUVEPYATMV Va «ayKAAIAOOUV» PVIHEG KAl EQTIEIPIES TTOU
anoképioav padl g oe ouvepyaoieq UNNPEOIAKES, €MOTNHOVIKEG KAl €UpUTeEPa
TIOAITIOTIKEC.

H EUn Adoxapi ummp&e éva aropo pe moAuoxidn mpoowimKkOTNIa Kal TOAUTIAEUpN
Spdon. Q¢ umdindog ka1 apydtepa wg Aleubuvipia g Anpooiag Kevipikng Bi-
BA10Onkng Képrupag, amotédeae €va UNMPEOIAKO OTEAEXOG Pe 181aiTepa AVETTTUYE-
vo 10 aioBnpa mg apooinwong kal mg Mpooniwong ota §101kNTIKA KABAKOVIA .
Yrnp€e Snpioupyikn Kal ArmoteAEOUATIKA, € KUPIO XAPAKINPIOTIKS v avdamuén
mpwtoPoudi®v ka1 §pdoewv mou odnynoav oy avapdppwon Kal 1oV EKoUYXPo-
VIOP6 TV P1BA10ONKOVOpIK®V Kal EKITAISEUTIK®V AeIToupyldV g BifA106nkng,
kab®G ka1 Tou eupUTEPOU TTOMTIOTIKOU TOUG pOAoU. Alakpivotav yia T 510patiko-
mia ka1 0§ivola wg IPog Ti§ ITPOKANOELS OTIG OTOieq KAAOUVIAL VA aviarokp10otv
o1 BiA100nkeg 010 0UYXpOVO OUVEX®S PETAPANOPEVO TEXVOAOYIKO TIEPIBANIOV.
Avaldppave nmpwtoPouldieg yia ouvexn avtopdppwon, emnedeikvue 181aitepn Kol-
VVIKn guaiofnoia yia eunafeiq kovavikég opddeg minBuopioy, kabwg kai 161ai-
TepO evOIaQEPOV Yia T pPéyiotn aflomoinon 1wV Suvatotntwy g véag TEXVoAoyi-
ag yia Toug§ XpNOTEG, TIPOKEIPEVOU va €X0UV €AeUBepn Kal avolkth mpooPaocn otnv
MANpoQpopia Kal m yvoon.

Xapakmpiotikd mapadeiypata anotedoGv n Sroikntikn avadiopydvwon mg Bifiio-
Onkng, n pépipva yia v €MiAUCN TOU OTEYAoTIKOU TIpoPAnjiatog, n adidAeimn mpo-
ondBela yia PiprioBnrovopikn ene§epyacia 1ou UAIKOU (KataAoyoypdpnon, Katdho-
YOI, EUPETNPIA), N CUCTNHATIKA ouvepyaoia peta§l Anpdoiwv BifAioBnkmv, oxoleiou
Ka1 0XOMROV B1BA0ONK@OV pe v eKOVNOon eKITAISEUTIKGOV IPOYPAPHAT®Y KAl TN A€l-
toupyia ¢ Kivnmg BiBA106nkng, n opydvwon ekSnAmwoewv pie €upUTePO HOPPWTIKG
Kal TIOAMTIOTIKG Xapakmpa, n Xpnon 1ou Anpooiou Kévipou Iinpopopnong wg opya-
VIKOU {wvtavou kuttdpou mg BifA106nxng yia mv mpooéAkuon vEwv Kuping Xpnotwv
e moAUTIOiKIAA Ka1 TToMamAd eviiapépovta, n evepyn unoompién mg S1adikaoiag mg
Yn@ionoinong omdviou kai modutipou P1fAiakol uhikoU, kKaBwe ouppeteixe pe §exw-
p1ot6 {ndo ka1 uneuBuvomria omv Emtporm Alevépyelag kar A§ioddynong tou Alayw-
VIOHOU TOU OUYXPNIAtodoToUpeVoU eupwitaikoy mpoypdpparog «Pngiomoinon Y-
KoU Anpéoiwv BifhioOnkwmv», ka1 ©€dog, n Aertoupyia o€ §exwplot aibouoa mg Bi-
BA10BNKNG NAEKTPOVIKGMY UTTOAOYIOTMYV Y1a XpNon amoé dtopa pe e181KEG avaykeg.
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Kaeivovrag, Ba B¢éAape va tovicoupe 611 0 TUpAVAG OAWV AUT®V TV dpactnploti-
TWV Kal 0 TEAMKOG TG 0Tox06 ntav kabapd avBpwmokevipikdg. H BifAioOnkn, ave-
€apnta amd ta péoa Kai ta epyaleia mMoOU XPNOIPOMOIED, KAl TTIOU OUVEX®S €mIPdA-
Aetal va epmloutifel Kal avavemvel, amotehovoe yia v Eun Adokapi éva X@po
mou 81axpovika Tpodyel v mapaywyn 18e0v, urmootnpidel pe oUyXpoveg Ka1voto-
peg Spdoeig mv exmaidevtikn S1ad1kaoia, mpowbei Tov S1dhoyo kai tn cuvavinon
S1aPOPEIROV KOIVWVIK®DV opadwv, oupPdllel evepyd otnv npowOnon tng S1a Pi-
ou pdfnong kai dog Siapoppwvel v KoopoBewpia, T vootporria Kai Tov 1poro
OREYNG TOU ATOHOU WG KOIVWVIKOU Kal TIOATIKOU GVIOG.

H Eun Adoxapi xdpn oto o1koyevelakd mep1fdilov, v MVEUPATIKA oUyKpATnon
kai v naideia mg xdpage pia nopeia {wng mou Siakpiveral amd madog kar apo-
oiwon, 8140eon yia amokmon véwv yvmoewv kal de€10ttwy kal aymva yia adid-
KOTIN €MAYYEAIATIKA KAl IPOOWITIKN TIpG060. Autd akpiPwe ta otoixeia amotedotv
mv mapararafnkn yia ToUg CUVEXIOTEG TG, TOUG OTI0IOUG TTAPOTPUVOULE VA KO-
AouBnoouv 11§ apxég, Toug 0TdXoUG Kal T opdpartd tng emdeIkvuoviag Snpioupyl-
rotnta, mdbog ka1 81a6eon yia ouvexn aydva Kai mpoopopd.

H I1pdedpog
tou TevikoU YupPouliou BifAioOnkmv

Euyevia Kepadinvaiou

Reference to the immemorial Evi Laskari,
as a tribute

This event to honor Evi Laskari is an event of an imperious need of her colleagues
and friends, to embrace memories and experiences they had with her in diverse
scientific and cultural co-operations.

Evi Laskari has been a multi-faced personality with intense activity. As an em-
ployee officer at first and then, as the Head of the Public Central Library of Cor-
fu, she has been an officer with a highly developed sense of loyalty and commit-
ment to her managerial duties. She has been creative and effective, and her main
trait was development of initiatives and activities leading to the upgrade and
modernization of the library and educational operations of the Public Library and
also, its cultural role, in general. She was distinguished for her insight and gump-
tion facing challenges to which libraries are called to meet in the modern ever-
changing technological environment. She undertook initiatives for continuous
self-education, she displayed exceptional social sensitivity for the weak members
of our society and in particular, she showed a special interest for the maximum
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use of new technologies by users in order to have open and free access to infor-
mation and knowledge.

Representative examples are: administrative reorganization of Library, solving
the Library’s housing problems, the unceasing effort towards the library process-
ing (cataloguing, catalogs, indexes), the systematic cooperation among public
libraries, school libraries and schools by developing educational programs and
Mobile Library operation, organizing events with a broader educational and cul-
tural character, the use of the Public Information Center as the ‘living cell’ of the
Library to attract new users and mainly users with varied and multiple interests,
the active support of the process of the digitization of rare and valuable books,
the participation with special zeal and responsibility in the Committee of Con-
ducting and Evaluating the competition of the European co-funded project titled
‘Digitization of Public Libraries’ and operating a separate Library room of Com-
puters for disabled people.

To sum up, we would like to mention that the core of all these activities and
the final target was clearly centered around man. The Library, regardless of the
means and tools used, which have to be updated and developed constantly, was
for Evi Laskari a place to broaden her visions and ideas, to support modern, al-
ternative and innovative educational activities, to forward the discussion and the
connectedness of different social groups, to actively contribute to lifelong learn-
ing and finally to form a worldview, a mentality and a way of thinking of the hu-
man as a social and political being.

Evi Laskari thanks to her family environment, her spiritual formation and edu-
cation charted a course of life distinghuished for passion and dedication, will-
ingness to acquire new skills and knowledge, ceaseless struggle for personal and
professional evolution. These traits constitute legacy for heirs of her work who
we encourage to follow her values, aims and visions showing creativity, passion
and offering of self to a constant battle and donation.

The Head
General Council of Libraries

Evgenia Kefallineou



EUNn Adokapi

H Eun Adoxapi, AreuBivipia tng Anpooiag BiBhioOnkng Kepxipag, mou épuye ota
pPéoa Auyototou, 16c0 Gdika, 1600 avamaviexd, 100 vwpis, apnvel mow mg Su-
0avVam\npwro Kevo.

Qg A1euB0vrpia g Anpdoiag BifrioOnkng Keprupag ta tedeutaia xpdvia katdpe-
pe va avaydyel t BifAioOnkn 6x1 amd o€ pia tumkn dnpdola vnnpeoia pe dyoyn
Aertoupyia, adhd ka1 o€ éva {wvtavéd nveupankd opyaviopo. Ipooédwae oto Oau-
pdoio- oUtwe 1 AAwG-Xwpo g BifA10OnKng, tnv apxoviid g Puxng tng Kal g
OIKOYEVEIAKNG TNG aywyng. XTig opidieg mou S1opydvwve ta tedeutaia xpdvia yia
loyapiaopo g Anpdolag BifAiobnxng, S1éxpiveg 1600 ™ owoth emioyn a§lodo-
YOV OPIANTGOV, 600 KAl Tn S1AKPITIKA TG TAPOUOIa, PEXP] TNV TEAEUTAIA AETTTOPE-
pela. Yotepa nrav kai n S1apdéppwon tou xmpou g BifAiobnkng, mou kabiotovoe
T1G OUYKEVIPWOEIG OVASIKES!

H EUn Adokapi fitav ¢in. ‘Htav ouvepydrtiq ka1 apwyog oto £pyo g IlepiBai-
hovukng ExmaiSeuong, kaBwg kaBodnyouoe toug pabntég Anpotik®v, Tupvaciov
Kal AUKEiwV ToU TOTIOU [ag, OTNV aveUPEOn TwV AVAYKAIwY MANPOPOPI®V Yid TV
€KIIOVNON TV MEP1BAMOVIIKGDV TOUG EPYACIMV.

Maxkdpi 1o €pyo g va €xe1 a§10UG OUVEXIOTEG,.
Mnlid Ianadnpntpiou-Tlaykpdin

®1)M6)oyog
YnetBuvn Iep1Baihoviikng Exnaideuong N. Keprupag

Evi Laskari

Evi Laskari, Head of the Public Library of Corfu, who left us in the middle of Au-
gust 2008, so unfairly, so suddenly, so early, leaves behind her a great gap.

As Head of the Public Library of Corfu during the last years, she accomplished
to transform the Public Library not only into a typical public service functioning
perfectly, but to a living intellectual organization. She gave to the wonderful in
any respect place of the Library the nobility of her soul and her family education.
In the lectures she was organizing these last years, one could detect not only the
correct selection of the invited speakers, but also her tactful presence, to the last
detail. Besides, there was the formation of the place of the Library that made
these events so unique!
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Evi Laskari was a friend. She was a collaborator and a contributor in the work of
the Environmental Education, as she was leading Primary, Gymnasium and High
School students of Corfu to find the necessary information on their projects.

May her work enjoy worthy successors.
Milia Papadimitriou-Pagkrati

Philologist
Supervisor of Environmental Education of Corfu



Ztn pyvhpn tns Euns Adaokapi
Képxupa 20-5-2009

H ouvepyaoia pou pe mv Eun Adokapi {ekivnoe 1o €tog 2001 ka1 ouvEneoe e
mv avalnyn amd ekeivnv mg SievBuvong g BifhioOnkng. Yuvexiomke adidro-
ma péxp1 v Avoi&n tou 2008, omdte £mauca va gipal mpoedpog ToU EPOPEUTIKOU
oupBoudiou. Xto miaiolo g oxed6v kabnpep1vig ouvepyaoiag pag, o€ pia peydin
nepiodo mepinou eImtd e1wv, €ixa v Suvardmia va v yvwpiow Kai va eKTPRow
mv mpoowmikdntd me. Eival hoimév guoikd oty onpepivi ekONAwon PvApNg
va p1IAnow yr' authy v ouvepyaocia kafwg amotedel yia péva v povadikn mn-
YA a1ré v ormoia PIop® va aviAnow otoixeia yia évav avlpwrro mou pe Oéppn kai
aQooinon unnpémoe éva okomo: va yivel n Anpooia Bifhiofnkn Kepxipag, évag
MIAPAYWYIKOG KAl wPEAJOG yia Tnv Képrupa dnpoaiog popéag.

Oa §exivinow mep1ypdpoviag i SuoKkolieg Tou mapandve eyXelPnparog, va dioi-
knoel§ dndadn amotedeoparikd kai Xpnotd €va VOpIKo IpoowIo Onwg eival pia
Anpooia BifA1oOnkn. Tia tnv emtuxia autoy 10U 0KoNoU araitoivial yVooel§ Kal
nO1kad xapiopara oe oAU peyarvtepo Pabud amd éu oe ala €idn dnpodoiwv vmn-
peo1wv. Autd oupfaivel eme1dn n moiteia mapéxel 010 VOUIKO IPOOWIIO TIEPIO0O-
tepn ave€aptnoia mou ouvoEetal OPwg Kal e TTOANATIAEG UTTOXPEWOELG. H eKmmAn-
PWON TWV UIIOXPEMOEWV autwv eival e§aipetikd Sduoxepng Sedopévou 611 autd 1o
€idog Tou Snpociou popéa mpémel amd pévo tou va kataBdrlel mpootddeieg mpo-
KEIPEVOU Va ATIOKTNOEL Ta Pé€od TIOU XPE1a{ovial yid Thv eKIMANP®ON T0U OKOTIOU
1ou. Ta 8¢ péoa mou ouvnBwg tou xopnyouvtal pe S1adikaoieg oUVOeTeg ka1 xpovo-
Bopeg umoAeimoviai Ti§ TIEP1I00OTEPES POPES TWV MPAYHATIKWV avaykaVv tou. Etol o
AE1TOUPYOG TIOU B101Kel €va VORIKG TTpOo®TIO TPEMel va TIPpoBAéPel, va emhégel kat
va S1axelpiotel xpnpatikolg kal avOpmmivoug mopoug wote va e§aopadiosl otov
Qopéa v emPiwon tou. Me tov 1pdmo autd n §10iknon VoG VOHIKOU TIPOCMITOU
petarpémneral oAU ypnyopa o€ mpoowitikn utoBeon tou S1eubuvin tou Kal o€ Tav-
110N G IPOOWITIKOTNTAG TOU P TNV unnpeoia kai ta mpofinpard mg. Towg au-
16 10 ouvaioBnpa va 1o €Xoupe VIMOoel o€ PIKpOTEPO N Peyaltepo Pabuod 6oo1 gp-
yaotkape o€ pia Snpooia vnmpeoia, dtav PETAPEPOURIE OTNV TIPOCWIIIKNA Pag {wn
{nthpata mou pag anacxoloUv omy unnpeolaxkn pag (wn. H tavtion 8 auth yive-
a1 aképn mo Bacaviotikn étav o eMKePAANG 10U Popéa Siémetal and €va Kodika
a§1ov, amd €va dSndadn mMoMTICHIKG POPPWLA, TIOU €VIOXUEL TI ATIAITAOEIS Yid €U-
B0vn ka1 a&lompéneia katd v doknon twv KaBnKOVIwv 1ou.

Emixpatei ouvnfwg n dmoyn 611 n S10iknon piag Snpdoiag vnnpeoia ival kA te-
XVIKO Kal 81a01Ka0TIKG. Eexvoupe e0KoAd OHWG OT1 TIG UTINPEoieg 11§ 8101KOUV Gv-
Bpwrol mou éxouv cuvalobnpata, mpoodokieg, memo1Bnoelg ka1 opdpata. Kai 6t



22 EYH AAXKAPI

0 QUTEG JETOUCIGOVETAL TO KAAO Kal T0 KAKO g avBpwmivng ¢puong. Towg va pnv
eival maviote €0kolo va Siakpivoupe v moidmta £vog avOpmiou oto mhaiolo
g AoKNong v Kafnkoviwv tou, ene1dn ta kabnkovia autd €ival €k mpwIn OYe-
¢ mkd ka1 anpéowid. Qotéco, auth n aviidnyn dev annxei v ainbeia. ITi-
0w amd TG S101KNTIKEG OUPITEPIPOPES «KPUPETal» [ia MPOOWITIKOTNTA TIOU AAAOTE
xapaxmpierai amo nO1ka ka1 evapera otoixeia kai didote xapaknpiletal and md-
On ka1 vdikég emBupieg.

‘Exava auti my pIkpn €10aywyn yia va mpoBdidw tov onpaviiké poro mou d1adpa-
pdrnioe n mpoowmikonta g Eing Adokapt otnv S1e68uvon g Anpdoiag BifAi-
oBnkng g Képxupag. Kai yia tov A6yo autd oav pia eddxiotn £vOei&n tipng otnv
pvapn tng Ba mpoPfdidw opiopéva XapaKIPIOTIKA OTOIXEld TG MPOOWHIKATNTAG
g 6nwg ta aviiangOnka kard v 81dpKela g ouvepyaoiag pag.

H Eun Adoxapi 81€0¢te éva 10xupd ka1 ouykpotnpévo ouotnpad aflwv, Iou epap-
pode omv unmpeolakn mg otadiodpopia pe Kupiapxa oroixeia v vmevBuvornta
kai mv evupomta. Mapdiinda diakpivétav amd my embupia va amoktoel OAeg
116 €181KEG YV(OEIG TIOU amaitovial yia mv Sioiknon piag Bifhiofnkng. Xto mpo-
oWTIO NG AoIMOV ouvOudotnkav £vag euouveidntog Kpatikdg AEITOUPYOG Kal €vag
1Kavog emotnpovag Ta 0o autd otoixeia alinhooupmnpwvoviav. To Ip@To v
TPOPOSOTOUOE 1€ OUYKEKPIPEVOUG TIEPIOPIOHOUG KAl UTIOXPEMOEIG EV( TO deUTe-
po 1€ evepyd evB1apéPOV Kal aydmn yla v €mOTNPn Mou uimpetovoe. Eixe 1o
mpovouIo va ayard t Souleld mou kdvel. TOoo 01 apxég mou mpoaviépepd 600
KAl N €M0TNHOVIKA TNG OUYKPOTNON Ty odnynoav moAv yphiyopd otnv taution pe
MV UINPEOoia, apou £IIPETIe va eival OUVENNG HE TNV AIIOCTOAN MOV TNG avatéOnke.
Yridpxouv moAAéG eukaipieg va avadei§el kaveig 1a mapandvew XapaxkmpiotKd tng
IPOCMIIIKOTNTAG TNG. ATIO v MAeupd pou eméhe§a va §U0 XapaxnploTIKES MTUXEG
g otadi1o8popiag mg, o1 omoieg Pou ékavav eviinwon eneidn Sev 11§ ouvavid Ka-
veig ouxvd otov dnpoo1o topéa.

To mpwto otoixeio mou e eviunwoiace ntav n embovpia mapaywyikod €pyov. Ka-
téBalle mavrote emipoveg mpoordbeleg va §epuyel améd v Tumikn Snpoo1oUnal-
ANAIKN VOOTPOIIia Kal va avarmtisel mpwToPouldieg mou KATEANYav O€ OUYKEKPILE-
VO QIOTEAEOHA XPNOIHO Yid TOV TOTI0 TG. AEYOVIaG «IIapaywylKO £PYo» EVVOW TO
épyo 10U €ival opatd oty Kovwvia. I1.x. n kivnm B1fA100nkn, 1o KEVipo mAnpo-
@opnong, o1 S1adé€e1g ka1 Ao1még eKONAWOELG, 01 Swpe€g, n ouvepyaocia pe AAAOUG
Qopeig, To maidiko THAJA, N IPAKTIKA AOKNON TWV QOITNIWYV, ATIOTEAOUV ITAPaAYw-
yika épya g BifhioOnkng. KdBe éva amd ta €pya mou avépepa IpooPEPEl OUYKE-
KPIPEVN Kal PETPNOILN IVEUATIKA ammoAaPn otoug moditeg. LuvnBwg o1 tedeutaiol
WG AMOSEKTEG AUTWV TWV UTTNPEIOV Sev aglodoyouv v ecwtepikn Siepyacia mou
amnaiteital yia my vlonoinon twv £€pywv autav. Aev BAémouv dniadn 6u miow
amo ta oUyReRpIpéVa €pya KpuPetal évag aywvag yia e§eipeon mOPWV Kal TIPOCw-



EYH AAYXKAPI 23

mkou. KpuPovial atédeimteg wpeg Soukeldg mpokeipévou va tnpnolv o1 anaitov-
peveg S1adikaoieg, va auvioviotouv dvBpwriol, va emiufoUv texvikd kai 6101KnTI-
Ka mpoPAnpata. KpuPetar yuxikn kai ouvaioOnpatikn ¢dprion yia to €dv Oa ermi-
teuxBei 1o emBupntd amotédeopa. Aev §€pw av UIAPXOUV AAAEG XWDPES OTTOU AUTES
o1 rpootdfeieg ouviotouv pia poutiva mou dev amaitei Yuxikn goption. Yiyoupa
opwe n EAXASa Sev oupmepidapPavetal oe autég 11§ Xpeg. OTdnTote yiveral oto
miaiolo g eAnvikng Aloiknong amaitei 10Xupo PUXIKG TEPICOEUPA €K PEPOUG
ToU Snpo6o10U Aertoupyou. Amartei PiA6TIO, apooinon ka1 0dppog. Titote Sev yi-
vetal pe ukodo tpdmo. Kai arpiPfag emeidn Sev yiveral pe eUKOAO TPOTIO TTOAAES
Qopég o1 dnpdoiol Aertoupyoi amoBappuvovial amod T SUoKoAieg Kal Iapaitov-
vial twv npoonadeimv toug petaPaivoviag oy Aeydpevn SnpoocioUmalAndikn vo-
otporia, v vootporia tng nooovog mpoondBeiag. Eival évag aycovag, éva otoi-
xnpa mou ouvnBwg to Bdoupe pe tov eautd pag, 600 kai av paiveral 6t 1o Pdlou-
1€ pe Toug aroug. Tpémel va amoSeifoupe 6t pmopouye, eipaocte 1kavoi, va avia-
mokp10oUpe oty armootoAn pag. Xy mpayparikdmta n otadiodpopia otnv Snpd-
01d UInpeoia ouviotd meploodtepo €va MoATIONIKG S1aKkUPeupa mapd pia texvi-
kn S1ad1kacia. Mia pdxn mou Sivel 1o kahd Koppdti Tou eautol pag yia Snjioupyia
ka1 mp6odo evavriov tng adpaveiag. Ynv nepimwon mg Eung Adokapi ekeivo Tiou
0élw va Toviow eival 6t aywviotnke okAnpd Kal pe ndbog yia va meTvxel ta amo-
tedéoparta ou 6ho1 pag yvwpicape. Me dhha A6yia To oToixnjia je Tov €autd mg 10
képO10E.

To Seltepo OTOIXEID TIOU € EVIUNIWOIAOE €ival n 0X€0N NG L€ TNV KOIVOVIA TG
Képrupag. Tnv oxéon avth Oa tnv amoxarotoa «moAitiki» a§lompénelag. Xe pia pi-
Kpn Kolvwvia omwg eival n Képkupa, eival moit dUokoro va xapd§oupe pia 81-
axwp1oTikN ypappn peta&y g koivwviag kai mg dnpooiag vinpeoiag. Etor Sev
gival Myeg o1 Qpopég mou PeETaPéPovial PE0w TV SNEOCIWY POPEWV Td TIPOCWIII-
K ouvaioBnpata twv Aeitoupymv 1ous. Ta ouvaioBnpata avtd odnyouv oe avtina-
pabéoeig popéwv, je amotéeopa va xavetal n oudetepotnta, eubukpioia kai o op-
Boloyiopog. Eival 8e xapaxmpiotikd 6u dpa SiapoppwBolv autég o1 aviiBéoelg
duokola otaparolv. AvriBeta avamapdyovral Kai enekteivovial. Exeivo mou exti-
pnoa 181aitepa xatd v MoAUET ouvepyaoia pou pe v Eun Adokapi eival éti ou-
O¢mmote PpOPTIOE TOV POpPEa 1€ IPOOWIIIKEG amdPelS Kal €md1melg. Oudémnote ou-
yKpoUotnke pe dAoug popeig. Aev Bedpnoe v BifAiobnkn mou S1ev0uve mpo-
OWTIKO PEoudo, ald oUte kal Prpa mpoPodng kai dSnpooidintag. Avribeta mpo-
ondBnoe va S1eublvel Tov Qpopéa pe oudetepdnta ka1 opBoroylopd amopevyoviag
mv dokorn dnpoo1dtnta Kai mapdywviag €pyo. Me dlda AOyla TAPEPEIVE «EVIOG
NG YPapung e UInpeoiag me» Xwpic va amoxivel. Amédei§e 611 n doknon xpn-
otng d10iknong eival mpwtiotw {itnjia moAitiopou. Av 8¢ AddBoupe uioyn 611 au-
m Sev eival n Kuplapxolioa voorporia otig pépeS pag, tote Ba ektipnooupe akdpn
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IIEPI00OTEPO AUTH TO XAPAKINPIOTIKO YVOPIOHA TG IPOCWIIIKOTNTIAG TG, TIOU OTNV
ouoia mpoaotdrevoe éva dnpooio ayado.

H anwAeia evog avBpaiou poipaia odnyei oe dhheg anmAeleg yia €KEIVOUG TTOU pé-
vouv. Xdvoupe KAt amo v mponyoUpevn {wn pag, K1 €101 aldoupe. H ammleld
g Eung Adokapi ntav aigpvidia kai adikn, Aitav pia Siakomn ka1 6x1 pia 0AOKAN-
pwon. To kevd Sev avaminpaveral, ekeivo mou pag pével eival va otabole prpo-
otd otn véa mpaypatkotnida, EVOWHAT®VOVIas o€ autny 1o mapddetypd tng. To ma-
paderypa evog avBpmiou mou SouleYe e oUVENEIQ, empiovi ka1 opfodoyiopd yia
évav oKo1Io.

Aloviuong MooxOmoulog

Movipog Emikoupog KaBnyntig



Anoé tn Xévia Mpappatkou

H ouykévipwon twv @idwv cou xBeg Ppddu om Pi1fhioBnkn, oto dAo cou omi-
11, omv aifouca Tou 1wpa maipvel 10 dvopd oou, ot S1aPefai® WG NTAV «EKTAN-
Kukn». Eto1 Oa éheyeg 1 €00 ka1 autn v ékppaocn akpiPmg Ba Xpnoipono1oUoeg
OTwG €kaveg yia kabe 11 mou Oatpadeg ka1 mou oou £61ve xapd.

‘EQtaca arr’ 1oug Mp@TouE. 10 XpwotoUuod dAAWOTE Y1a OAEG EKEIVEG TIG POPES TIOU
dev ratdeepa va mapeupedm otig 1000 eVOIAPEPOUOES OUYKEVIPMOEIG TIOU WG TW-
pa opydvwveg €00, B0pa K1 €yo p1ag kdmote avouolag emavarapfavopevng kabn-
peprvotntag. ITwg Ba pmopovoa va Aeiw otav Sev éxel mepdoel oUTe pia pépa armod
eKkeivn TOU «Tpopepol pnva AGyouotou» TIou va Pn og Bupnfo.

Me ko1t000€EG péoa am’ 10 KAAoPTIaypPévo oPTPaito oou, amadaypévn mia amod
10 pAPo tou Bavdrou. ExetBepn. O AGY0G TV OPIANTMV OUYKIVNTIKAG, EIMKPIVAG,
duvatdg, énwg oou €mperme, va emonpaivel m omoudaldttd oou. Xav POoUoIKA
nou Taie1 oe 1Gvoug uPnoug avtibera pe toug §1koug oou. a pia otiypn okéPn-
Ka TG pardov Ba aioBdveoar dBora pe dAa touta. XUyRAOVIOTIKO QIVAAE, N pdva
oou. Tnv dxouoeg; TAukid, a§lomnpenng, movepévn, va dndwvel pe adikaiohéyntn
OUOTOM TIWE «UTIAPXE] [11a UTIEPNPAVEIA» TIEPTYPAPOVTAS AKPIPME T0 TIMDE VIKBou-
pe 6ot yia oéva Kkai yia 6ha autd mou POoPEPES.

‘EQuyeg mptn. Auth fitav Kai n poévn ddikn mpwrtid cou. 'Hoouv yia péva ¢piin ka-
M ka1 ayarmpévn. H @idia pag topa kevo Suoavaminpmto. Mikpn mapnyopid pou
N OUVIPOQ1d J1aG PIKPNG Kal AKakng Uiap&ng mou 1600 eixeg ayammaoel.

Na’ oa1 oiyoupn mwg dtav 1o okANpd, alhd avamoéPeukto kKaAeopa g poipag eid-
o€l ka1 ota 81kd pou ta avtd, Oa ta movpe and xovtd. Kar autd kat 6oa dev mpod-
Bape va movpe. Kai iowg tote, omhiopéveg §ava pe 1o marid pag yvopipo xiovpop,
auvtooapkddovrag Ba kdvoupe akopn k1 autdv tov akapdo €xOpo, tov Bdvaro, va
@aviddel avioxupog kai armodekariopévog. Kain aviapwon.

H ¢idn oou, Zévia



In Memoriam

Metd oapavta mepimou pépeg amod mv £§080 g EUng Adokapi, AleuBivipiag tng
Anpoéoiag BifhoBnkng Képrupag 1o epopeutikd XupPouvdio tng, aiobdverar v
avaykn va ernavaidpel éoa 16te karéBeoe anod kapdidg:

«Avarmaviexn ka1 okANPn n $1axkorm g oAU oUvVIopng yvwpipiag pag Eon.
01 ouvepydteg oou o Anpooia Bifiiofnkn, n epopeutikn emitponn tng Bifiio-

Onkng, wbBovpaote Biala va mepdooupe and m xapd mg oxéong pag padi oov omv
080vn ka1 1o Kevé mou dnpioupyei n armovoia oou.

H emotnpovikin cou evnpépmon, n §101KNTIKA 00U 1KAVOTNTA KAl IPOIIAVIWY N
ATAITH oou yia v BifAo6nkn, v €xouv aveBdoel oto eminedo 1ou mveupatikoy
18pUpatog mEPIWIING,.

‘O)a autd Ba Aeiyouv amoé v Képkupa kai amod epdg.
Eipaote oAU gtwx4tepol amo onpepa.

Av 1a épya ka1 o1 npépeg Tou kaBevog pag eival pia Ipdyeuon Kal fid mIpotunwon
g Topeiag Tou oty alwviontd, pag divel autny mv opa g 0dUvng mapnyopid
n PfePfaidtnta nwg n 81kn cou mopeia Oa eival pwrtervi kar aAnbivi. AAnOivn pe
mv npaypatikomia évvold g AéEng. Tou avtiBetou Snradn mg Andngy.

Autd einape tte, TV npépa mou apxidel 1o peydro oou tagidi.

Ta id1a §avalépe onpepa, kal autég TiG amOYPEI§ €pXOVIal Va £VIOXUCOUV Haptupieg
amo 1oV MVEUPATIKO KAl KOIVWVIKO XWPO.

Avagépoupie evdeiktikd &Uo, o IIpéoPng tng Tadiag otn ABnva k. Cristophe

Farnan o€ ypdppa mpog 10 eQpopeUTikG oupfoudio xapaknpilel v Eun «...évav
evBouoiwdn avBpwo, mabiacpévo pe to endyyerpd Tous.

H xa EXévn ToGomn-XapméyAn o€ ypdppa tng emiong mpog 1o XupPotAio Siami-
OTWVEL: «...TO KeVO TTou apnivel n Eun Adoxapi eival peydlo, yiati €ixe 11 yVmoel,
mv epyankdinta, v apooiwon, 1o neiopa, ov evBouolaopod mou Ha éxavav 1o
opapd g yia tn Anpooia Kevipikn BifiioOnkn Képkupag mpaypatkdmnra...»

Kalé ta&ib1 Eun!
Ymupog XaPBavig

[Taidiatpog,
[Tp6edpog Epopeutikot XupPouriou Anpodoiag Bifaiobnkng Képxupag



Tus BipAioOnkes tou oupavou:
Eun Adaokapi (1964-2008)

Y1 19 Auyouotou 2008 éguye amé xovid pag n ayannpévn ¢iin Eon Adoxapi,
A1euBtvipia g Anpdoiag Kevipikng Biphiofnkng Képxupag. H Eun katd tn Sidp-
Kela TG ouviopng add dnpioupyikng {wng tng UINPEIOE pe €IMKPIVELd, OUVE-
meld, evipomia kai avidiotédela t1g dnpooieg Pi1phiobnkeg otv EAGSa. Ta v
EUn o1 PiflioBnkeg €npeme va €ival oUyXpovVeg, AEITOUPYIKEG, AVOIKTEG, TIPOOI-
TéG Ka1 eAelBepeg o€ GAOUG, OTE VA 1IKAVOTIOI0UV 1§ au§avopeveg avaykes Kal Tig
mpoodokieg twv Xpnotwv. To oUpmav mou dilol 1o ovopdlouv PifAlodnkn, ovy-
Qwva pe Tov Mmmopxeg, fitav 1o oGpmav mg Eung, o xmpog g dnpioupyiag kai tng
IPOOPOPAg, €vag Xmpog {wng.

Kai edv o Mdpxeg o€ dAMo Reipevo tou eixe avapépel 611 paviaddtav maviote tov
napddeioo wg €va €idog P1PA100nkng, n Evn (mépa amd my embupia ka1 t §1d0e-
on) poondfnoe ka1 katopBwoe va kataotmoel  Anpdola Kevipikn BifiioOnkn
g Képxrupag évav mapddeico - ouxvd péoa oe avri€oeg ouvOnkeg. Eqv xortafou-
pe yUpw pag onpepa otn Pifaiodnkn, éha Bupilouv v Evn. H Siapdpgwon tou
XMPOU oToV o1oio Ppiokopacte, n dnpioupyia tou maidikou TPAPAtog, n Kivntn Pi-
BA1001kn yia thv omoia 16o0Ug aycveg n EUn é8woe, n ndektpovikn kataloyoypd-
(non xal emotnpovikn enefepyacia tou vhikoU g P1PA10ONKNG, n CUVEXNG ava-
véwon kal Bedtiwon tou e§omiiopoy, o S1apkng PMAOUTIONOG TNG CUMOYNAG IE £p-
Yd TIOU 1IKAVOIIOI10UV TIG aVAYKeS Kal aVIAmoKPivovial ot IPOoSOKIeS TOU avayve-
OTIKOU K01voU tng P1BA1o0nkng. H EUn -avoikin otig véeg texvoloyieg tng minpo-
@dpnong, mpodupn va melpapariotei, pe otdxo va Snpioupynoel vEoug avayve-
OTEG- ATOTEAEOE TO £UIIPAKTO MaApddelypa tng evappdviong, mg oUEUENG TwV VEWV
TEXVOAOYIQV 1€ T0 OUPPatiko mep1PArlov Tng mMnpoPopnong.

H EUn maleye ka1 katdpepe va enepdoel 11§ avii§odTnTe je Ty MOV, 10 mei-
opa, 11§ nOikég agieg g, TV TPOONAWON GTOV OTOXO NG, TIAVIOTE Pe TNV apépl-
Ot OUPIIAPAOTAon Kal Ty KA ouvepyaoia tng Je T0 EpOPEUTIKO oUPPOUAIO Kal
oV 101 IPOESPS TOU TOV K. Alovion Mooxomoulo, emikoupo kafnynti tou Tun-
patog Apxelovopiag - BifAioBnkovopiag tou Ioviou Iavemotnpiou, ka1l mpdopa-
1a pe tov vuv mpdedpo 1atpd k. Xmmupo apPavn kai to véo oupPourio. H Eun €8w-
o€ Tvon kai ouvéParle kabopiotikd ot onpepivi popn mg Anpdoiag Kevipikng
B1fA106nxng Képxupag, otnv onoia apiépmoe 1o Xpovo Kal Ti§ mpootddelég me.
‘Opapd mg ntav, AAAworte, n Snpioupyia VEwV avayvwotmv o€ £Vav XOPo UI0dely-
Patikd, EpAPIAN0 TV EUPWIIAIK®V MPOTUNIWV. I1" autdv Tov A6Yo, opydvwoe Tov
EMITUXNPEVO KUKAO OHIAI®V Yid T YA®OOQ, TV 1oinon, T Aoyotexvia, pe uneu-
Buvo tov xabnynt tou Tunpatog Iotopiag tou Ioviou Iavemotnpiou K. Oco8don
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[Tudapivé. I1" autdv tov Adyo, n kivnri BiA1oOnAkn myaive maviov, otoug umdp-
XOVIEG N1 OTOUG SUVANEL avayvmOTeS, TIoU Ntav SUoKoAo va emokepOoUV m 1A
ofnkn. Yuxvd ouvodeve n Eon 1o fifAloautokivinto kal n kahutepn emiBpdPevon
g Atav o1 PpwVES Tou maidiwv mov kadwoopiav ta PiPiia.

YroSerypatikn kai emoikoSopntikn Ntav kai n ouvepyacia g Eung pe 1o I6vio
Mavemotnpio, ka1 €161k6tepa pe 1o Tunpa Apxelovopiag & BifiioOnkovopiag, oe
moAA0UG TopElG, Omwg yia mapdaderypa oy [Mpaktkn Aoknon. [ToAMoi ¢po1tntég Kai
Qoitntpiég pag mépacav amd m AKB g Képkupag kal kaBodnynbnkav amé mv
E0n ka1 ta otedéxn g P1pAioOnkng. Emiong, n BiA100nkn ndvrote ummpge avol-
k yia m Sie§aywyn pabnpdiwv, xabwng Kal yla emOorEPEIS TV POITNTOV HAG.
Eivai, aAwote, ev8eIkTikG 011 onpaviikd mocootd TwV QOITNTOV/POITNIPIMV TOU
Toviou ITavemotnpiou eival péin g Anpooiag Kevipikng Bipaiodnkng Képkupag.

Aev Oa 10eda, dpwe, va pakpnyopnow kai va emavaddfw ta 6ca o1 mpola-
Moavteg nén avépepav yia v Eon oxiaypapaviag 1o €pyo mg otn Pi1fAiodnkn
ka1 e€aipovtag mv mpoopopd g. Oa otabw, Aolmnov, mep1oodTepo otny EUn wg
emotnpova, omv En wg dvBpwrto mou S1yovoe yia t yveon kai my €peuva, Kal
omv Eun ¢ gin.

H EUn Adokapi ntav pid omIdvia Ipoowiikotnta je avotnpn PifAlogihikn ouvei-
Snon aM\d ka1 emotpovikda epeiopara kKaBwg Kal ePEUVNTIKEG ava{NINoEIS, TIG O-
noieq Suotuxwg 8ev mpolaPe va ouvexioel. H aydnn tng yia 1o éviumo Pifiio, n
miotn g ot P1PA1oBnkeg, n diYa ng yia yvodon Kai 1o avAouxo mvelpad mg v
wOnoav katd ta tedeutaia € o€ pia o€1pd amd €mOTNPOVIKEG avalntnoels, o€ dp-
Bpa, ouppetoxég oe ouvédpla, £peuvad. AUCTUX®E N TIpooTidfela autn v Tn yevéoel
g oxedov diexonn mporafaivoviag eutuxwe va Scoel AlyooToUg alld PIHoUg
Kapmoug.

EvOeIkTiKS TwVv avnouxiov Kal twv avalntnoewy mg ival ét mapakodoubnoe pie
apooiwon Kal KPITIKG TIVEUPA, aTid T MP®To K10Aag £10¢ TnG Aertoupyiag tou, 1o
[Ip6ypappa Metarmuxiakdv Xnoudmv oto Tunpa Apxelovopiag & BifAiobnkovo-
piag pe titdo «Ynpeoieg mnpo@opnong oe YnPlaxo mepiPariovs. Exnovnoe m
Simwpatikn epyaocia g pe empPAénovia tov emikoupo kabnyntm tou TAB k. Md-
p1o IToudo Kkai opkiotnke 1o 2006.

Eixa v t0xn, T Xapd ka1 v TIpn va ouvepyaotw emotnjlovikd pe v Eun ote-
vd. H Eon unmp&e pia onoudaia ouvepyding, pe nbog, empovn, ouveénela, epyati-
KOTNTa Kal Kupiwg Bdppog Kal ePImotoouvn — RITIOTO0UVI OTOUG OUVEPYATES KAl
tov €autd ¢ Me v Eun ypdyape padi, epevvnoape, avalnthoape, Xaparape,
avnouxnoape ka1 dnpooievoape §vo apbpa.
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ApBpa og emompovikd mep10d1kd

1. Kostagiolas, Petros & Banou, Christina & Laskari, Evangelia-Mariat (2009),
“Strategic planning and management for the public libraries: the case of
Greek central public libraries”, Library Management, vol. 30 (4/5), 0. 253-
265. Y10 1610 1T€EUX0G TOU ONPAVTIKOU, € OUCTNHA KPITAOV, TIEP1081KOU, dnjlo-
olevetal Keipevo €1 pvnpn mg EUng ypappévo amd my opihovoa kai tov ITé-
1po Kwotayidda.

2. Mmavou, Xpiotiva & Adoxapi, Evayyedia-Mapia (2007), «Alapépgwon 1o-
MTIK®V 011G unInpeoieg mnpo@dpnong pe aova ta maraid kai omdvia éviuma
BiBAiax, BiBAto6nkn kai ITAnpopdpnan. Iepiodixo thg Evwong EAivav Bifiofn-
Kovijwy ka1 Emothpdvay tg IIAnpogdgnong, t. 19, 0. 46-50.

H ouvepyaoia pag §ekivnoe vopitepa, 10 2004, étav etompdalape v €kOeon «Me-
yaia Biflia» o Anpooia BifAioOnkn g Képxupag oto miaiolo tou 13 Ilavel-
Anviou Yuvedpiou Akadnpaikwv BifhioBnkwv, mou S1e§nxOn oty Képrupa, oto
I6vio [Mavemotnpio. KaOnpepivd, to Karokaipi kai tov Xemépppio tou 2004 aro-
AapBdvape mv IpoeTolpacia ka1 aywvioUoape yid T0 TEAIKO anotéAeopa tO00 Tou
otnoiparog tng ékBeong 600 Kal Tng MPOETOINAOIAg Kal TG EKTUTIWONG TOU KATAAd-
you. TIpémel va pvnjloveuTel N ouvepyaoia pe tnv kafnyntpia tou Tpnpatog ApXxel-
ovopiag ka1 BifaioOnkovopiag k. Avaotacia Yadn yia 1o otnoipo g €kBeong, pe
oV avamnpwtn kafnynt k. Idvvn Kéxkwva yia tov tunoypa@ikd oxediaopo kai
NV €KTUTIWON TOU KATaAoyou Kkal pe tn 81euBuvipia g akadnpaikng B1fA100nkng
10U loviou [Mavemotmpiou k. EAAn AvOn otn ouyypagn tou Katadyou.

H EUn ouppeteixe o€ éva ouvédpio: Laskari, Evangelia-Maria & Banou, Christina
& Kostagiolas, Petros A. (2008), “A study concerning strategic planning
as a vehicle of the Greek Central Public Libraries at the beginning of the 21st
century”, Metropolitan Libraries Conference “Libraries for everybody seeking to
understand the world and themselves”, TIpaya 1-6 June 2008, 61ou apouociace mv
€MI0TNIOVIKA £pyaoia.

Emiong yia to 17° TTavednvio Yuvédpio Axadnpaikov BifiioOnkwv, TMavemi-
omypio Iwavvivwv, XemépPpiog 2008, n Eun €ixe oteidel v nepidnyn g ava-
roivwong m¢ «H alnlenidpaon v mavemompiakmv P1pA1obnkmv pe 11§ An-
po6o1eg BipAioOnkeg». Tig {eotég pépeg tou Karokaipiot tou 2008 pidovoajie yia 1o
evo1apépov O€pa, to minpeg keipevo tou omoiou Ba eroipale péoa otov Avyouoto.
Avuotuxag Sev ipodafe va 10 0OAOKANPKOEL.

Ta mv Eun g avBpwiro ka1 wg ¢iin Oa (nthow va p1ou emtpéPete va pIANow md-
A\ O€ TIPWOTO MPOOWIIO, KaOwG eixa tnv xapd va eipal ¢pikn g, Xe pia €rola ekOn-
Awon pvnpng, AAwote, ta dpia tifevial amd mapdyovieg mou dev xwpdve mepiopi-
OHOUG KAl KAVOVEG AE0V, KAl TO IPMT0 MPOowITo pdAdov dnpioupyei T1g mapapé-
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TPOUG TNG TIPOOEyy1ong Kal piag Suvdpel mapnyopiag. Bpiokopal o€ pia niikia mou
o1 gidol, o1 mpaypatikoi @ido1 Atyootevouv, aviibétwg vimbw 6t mnbaivouv o1
KPITEG, TIoU pe katadika{ouv. H Eln eixe 1o omdvio ka1 mpaypatikd Xapiopa mg ¢i-
Mag. Ikavétnta va mpoodidel axdpn kai ota mAéov Gaivopevikd acnpavia mpdy-
pata piav afia povadikn. O1 Aemropépeleg g (wng, péoa amd T omoieg dAAwote
S1uhidetal ka1 kookividetal n mpaypatikn @idia, amoxkrovoav éva vonpa poipdopa-
T0G II€PA aIIo 10 EMPAVEIAKO.

Q¢ avBpwirog pe n6og, diaxkpivotav amod 10 XApiopa ¢ EMIKOIVOVIag, amd €1A1-
Kpivela, a6 ouvéneld, a6 Pabid kadiépyela, amd karaioOnoia. Xtoug ouvadéd-
(OUG, TOUG OUVEPYATeG Kal Toug piroug g £61ve 10 aioBnpa tng acpdieiag, mg
otaBepdintag, my nemoifnon nwg oudnmore K1 av oupPei, Betikd n apvntiko, Ka-
106 1 kako, n EUn Ba eival exei, €roipn va oupBdlel, va aywviotel, va oUpIIapaocta-
O¢i. To aioBnpa auté myade amoé 11 apxég Kai v Ipoowikdmta g Eung, mpo-
OWIIKOINTA OTéEPea ONIOUPYNPEVIG OE €va £§AIPETIKO OIKOYEVEIAKRO TEPIBANAOV
ka1 ha§eupévng pe avalntnoeig MVEUPATIRE.

H Anpooia Kevipikn Bifhobnkn Képxupag amotedei kinpovopid yia édoug, 16i-
G y1a 600UG 81axe1p1{OPAOTE TO TIAPOV KAl TO PEAAOV TWV UMINPECIMV MANPOPOPN-
ong. I'a 1o Mdyo autd, éx1 Gotatn alhd S1aprng eival n avayvmpion mou amneudu-
voupe oty Eun, n onoia taideye otig P1fA100nKkeg tou oupavoly. ANwote, oup-
Qwva pe tov moint, «O1 duvardtnieg oToug oupavous eival amepioploTegy. Xpé-
0G 11ag eival va ouvexiooupie 1o €pyo tng EUng. EXtog, dpwg, amod 1o oulAoyIKo Xpé-
0G, UTIAPXEL TO TIPOOWITIKO «XPEOG» OUVOEOUEVO 1€ TN PVALN KAl TOV XpOvo, n S1-
KN Pag avapérpnon Je TiG aVapvVIoElG Kal TI§ aTTMAEIES, aAAd Kal pe tov §avakepdi-
Op€Vo Xpovo.

IMapappadoviag  Joyce Mansour ou €ypage «0édw va pUyw §iXwG amooKevEg
yla ta oupdavia», n EUn éguye yia 11 B1BA1o6nKeg 10U oupavou, J€ AmOOKEVEG TV
aydarnn Kai m pvapn pag.

Xp1otiva Mndvou

Emikoupn KaOnyntpia



2. Keipeva yia tn Anpooia
BifA10Onkn tns Képkupas






BiBAioOnkn Képkupas

Eun Adokapi
®in6noyos

H 8npodoia Bipriobnkn Képrupag eival n apxaidtepn amd tg Snpodoieg Pifiio-
Onkeg. H apxn g avdyeral ota péoa tou TH aicdva (mepiodog evetikng rupiap-
xiag), omote yiveral n mpan npoonddela ouykpotong P1fAioOnkng otn povi mg
Ay. Touotivng (oto mpodotelo Tapitoa), anotedoUpevn Kupiwg amd Beoloyikd kai
10TPIKA OUYypappatd. Xav IpwIog EUEPYETNG PvnpoveUetal o everog Kavovikog 1d-
KkwpPog Xapéprog Kavan.

(TA.K. - Apxeia Nopou Képxupag - Argomenti diversi della citta di Corfu, vol. 72,
filza 42).

Ta otoixeia yia to 0UVIopo 10top1kd g P1BA100nKNg poépxoval amd ta PiPhia:

- A. Bpoxkivn/Ilepi apxng ka1 18puoewg g Anpooiag ev Képkupa BiA1o6nkng
Kepxupaikda Xpovikd, 1. 170g, Képkupa, 1973

- Soldatos, Constantin/La Bibliotheque Publique de Corfou, Athenes, 1947

- Kupidxng, K.X.M./O8nyd¢ tng vinoou Képkupag petd mpooBnKng 10TopIK®V Kal
ANV molkidwv e16noswv, v ABnvaig, 1902.

- Keprupaika Xpovikd, 1. 1o 1951
- Ippaviz, Luuigi C./Corcira antica e moderna, Corfu, 1901

‘Eva pniva petd my npotn yadMkn kuplapxia (Ioviiog 1797) npaypatomnoleital n
petagopd g otn povn Y.06. TevéSou. H Pi1fA1oBnkn t61e unayotav ot dikaiodo-
oia tou Bouleutnpiou Aotuvopiag (Comitato di Polizia), o BiBAioOnkdpiog avadel-
KvUOTav amod 1oug KAAGYEPOUG TNG HOVAG Kal Atav mpooitn otoug Afyoug. Tdte xa-
paktnpiletal wg “Snpooia”, mou exeivn v emoxn eixe my évvola ot Sev avike
AIOKAEIOTIKA 0¢ 18101eg, AMd Ntav oty amokielotiki d1kaiodooia me Kowvom-
1a6. To 1798 umndyetai otn dikaiodooia tou Poudeutnpiou O1xovopiag, ouvidooe-
a1 opyaviopog mg BiPA1odnkng amd to vopapxiako diaxeipiot Avimvio Mapou-
Mn ka1 knpUooetal «EOvikn tou Nopot Keprupag Biphiofnkn». O Bifhiopuiakag
Gaetano Rusconi xaie1 107 BiBlia mou mpaypatevovial apxaieg EAANVIKEG TIPOOEU-
X€G Kal v mamkn €§ouoia, pe 1o dikaiodoyntiko ou propei va améBaivav BhaPe-
pd yia tn veodaia.
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Katd m S1dpkeia g Emravinoou IMoAiteiag (1800-1807) yivetar ouvia&n €161koU
opyaviopou a6 13 dpBpa, dpoiou wg emi 1o mieiotov pe ekeivov tou 1798. To
1805 mpooaprteital om Anpooia EAnvikn XXoAn 1mou Pp1okdtav 0 OUVEXOHEVO
oiknpa tng povng Tevédou.

Y Sidpkela g B’ yalikng kupiapxiag (1807-1814) o apibudg twv Pifriwv
npooeyyilel 11§ 7.000. Xnv av€non 10U MAOUTOU OUVETEAECE N EKXPNON G 181w-
ukng PifrioOnkng tou AvS. Kaloyepd.

Katd v mepiodo g kupiapxiag twv dyyhwv (1814-1864) n Pfifliobnkn mpo-
oaprteital otnv I6vio Akadnpia kar petagépetal oto maddt ou Ymatou Appootn,
evw otig 21-5-1824 yivovtal ta enionpa eykaivia. Exeivn mv emoxn yivetal n pe-
tapopd otn BifAiodnkn g 181wtikng ouddoyng tou képn Guilford (25.000 t6-
po1), mou mepleddpPave my o mnpn oelpd 1mou eixe péxpi tote ekdobei otn véa
ednvikn xai 3.000 xe1pdypapa, avékdota ta mo modrd. AkodouBei n eyrardota-
on g P1BA100NKNG O VETIKO KTip10 OTNV KEVIPIKN TMAATEIA, TOUG TAAIOUG OTPAT®-
veg Grimari.

Metd tv évwon tng emtavinoou pe v EAada (1864) n fi1friobnkn e€aprdral amd
10 Yir. IMa18eiag ka1 ota 1930 maipvel oty 1810Koia tng o Ktip1o tng mponyv lo-
viou Akadnpiag.

To XemépPpio tou 1943 n Képxrupa yiveral 1o Béatpo twv MOAEPIR®V avaperpn-
oewV Petaly TV YEPHAvIK®V oTpateUpdimwy Kal eKeivwv TG ITaAkng katoxng. O1
EPMPNOTIKES BOPPES TWV YEPPAVAOV RATACTPEPOUV peydro ap1Bpd kupiwv tng mo-
Ang, eve ouyxpdvwg kaiyovrar Bifria mg Pi1fAiobnkng, dnwg emiong PifAia xai
apxeia AWV urnpeo1wV, copateinv, 181wtV KA. Ymoloyiletal Otl 01 ammAeieg
oe B1BXia og 6An v Képrupa mpooeyyilouv 11¢ 150.000. Xppwva pe 11§ emion-
H€G OTATIOTIKEG IOV APOPOUV OTNV KATAOTPOPN TwV eANVIK®V B1pA10OnK®V Ka-
1d n S1dpkela Tou moAépou Kal Tng Kartoxng, n P1fA1oOnkn tng Képxupag épxetai
mpIN 0¢ amwleleg. [Ipiv v kataotpogn mepieixe 70.000 tdpoug, xeipdypagpa
Ka1 o1dvieg ekdO0EIG.

Metd mv anereubépwon g moing (10-10-1944) yiverar peyain mpoonddeia
avaouykpotong g PifA1oOnkng, n omoia Ppiokel tn péylom aviamokpion and
navrou. Tivovial oAy onpaviikég Swpeég amd Kepkupaioug mou Kateixav 181m-
TIKEG OUNOYEG Kal €ixav S1aowBei, 6mwg emiong and mv Akadnpia ABnvav, v
EBvikn BifhoOnkn, v Apxalodoyikn Etaipeia, mv Etaipeia Bulaviivwv Xiou-
dwv, 10 EOvik6 Tumoypageio, 1o IMavemompio ABnvav, thv OpBodoén Exxinoia,
adha ka1 amd §éva kpdrn.

A6 1ot péxpi kai tov Mdptio tou 1994 n Bifhiobnkn oteyalbtav otnv apiotepn
MEPUYA TOU avaktopou twv Ayiov Mixand ka1 Tewpyiou. O1 epyaocieg emokeung
Ka1 avarnalainong Tou OUYKeKPIPEVOU KTipiou, ev OYel Thg Xuvodou Kopupng mou
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npayparorromOnke tov Iovvio tou 1994, xatéotnoav anapaitntn m petapopd mg
B1BA106nKNG, WG KAl TV dAA®V UIINPECI®MV MoU oteyd{oviav ota malaid avd-
KT0pa, o€ Ao KIip1o.

H Biphiobnkn, ratd ouvémela, amd tov Mdptio 1ou 1994 péxpl onpepa UTIOAEl-
T0UpYei oe 78 T.. 010 Ktip1o g Aypotikng Tpdmedag oto véo Apdvi pe €va oAU
HIKPO P€POG TOU UAIKOU NG, agpou 1o undloimo Ppioketal amoOnkeupévo o Kifw-
ta 12 xp. €€w and my moédn. Avapéveral 8€ n op1oTIKN €yKATtdotaon g o€ THpa
TOU KTIPioU TV ayyAMK®OV OTpaImvmyV, ToU €iXe IPOAmopaociotel g ouvodou, pe
OXETIKA a1OPAon g TOTE UIOUPYOU TOAITIopoU K. Medivag Mepkoupn. To ev A-
Yw Ktip10 €M10KEVAOTNKE €mMiong v OYel TG Xuvodou Kopugng tou 1994 ka1 xpn-
o1ponondnke oav aibouvoa tdmou.

To xUp10 TpdPAnpa emopévwg g P1PA100NKNG auth tn otiypn, ival autd Tou Kii-
piou. Ag onpelwbei, 611 ota nmadaid avaxropa eixe otn 6140eon g mepimou 700
.11, ta omoia Oev emapkovoav yia v £kBeon tou UAIKOU, apou Nén Xpno1{oIIol-
oU0€ amoBnkeutikG XWPo o¢ oiknpa tou ITaaiot dpoupiou.

H B1BA106nkn onpepa d1abéter mepimou 80.000 topoug. Yiidpxouv 8U0 opyavikeég
B¢oeig, pa YE (Kintpa) kai pia ITE (BipAio@uiaka). Ammd autég n pia (tou KAnt-
pa) eival kevn €8¢ ka1 15 pnveg Adyw ouvia§loddtnong tou umarindouv. Autn
otiypn, umnpetotv Suo unidiAndoi, o mpoava@epopevog IE kar airog évag ITE (Bi-
BAlopuAakag) pe npoowmornayn Héon.

Eni ogipd etyv otig aiBouoeg g PifA1oOnkng g Képrupag Aertoupyoloe ehev-
Oepo avoixtd mavemotnpio, mPAyPatonolouviav ouvedpia, eve ouxvd 81apopol
popeig (ntovoav yia S1aré€eig n dAoug A6youg aibouoa mou n Pi1fAioOnkn S1€0ete
€101Kd, y1a avdAoyoug okomoUG. Aev €Xel PAYIATOTIOINOE] PEXP1 Onpepa S1KEG g
exd00€1g. H P1fA100nKkn epmioutiletal kGBe xpovo 1€ VEOUG TITAOUG, TTOU TIPOEPXO-
vtai eite and ayopég eite amd dwpeég PiPrimwv. To peyadltepo pépog 10U avayvw-
oT1KOU K01vVoU €ival yuvaikeg kai ta BifAia mou eival mepioodtepo Snpo@idn giva
Ta AOYOTEXVIKE, OTIMG KAl EKEIVA TTOU ApOpOUV OTnv TOIIKN 10T0pia Kal o€ dAAa to-
mKd Oépata. X Pi1BAioBnkn undpxouv moAdd madaid kai ondvia BifAia kai exei
akp1Pag éykeltal n omoudaidtnia .

H Anpéoia Kevipikn BiBhioBnkn Képrupag mou eivar pia amo 1 maraiotepes Pi-
BAioBnkeg otnv EAAGSa (n apxaidtepn Snpodoia), €xel 10topia mou eivar 181aitepa
evi1apépouoa Kkai moiutdpaxn ka1 e§ioou evéia@épov ka1 §Exwp10td 10 UMKO Tng,
TIOU OTO LEYAAUTEPO 1€POG TOU ArmoteAeital ard maliég, omavieg ekSOOEIG.

Yhpepa oteyadetal oto ITaraid ®poupio, o€ TPNLA TOU KTIPIoU TwV AYYAIKGOV X1pd-
TWVOV Kal T0 IpIapXIko mpofAnpa mou avipetwirilel, eival 6t dev €xel akod-
pn amorataotadei 1o pépog axkpi1Pwg Tou Kripiou mou tng avadoyei. To amotédeopa
efval va pnv undpxel n Suvardtnrta va extedei to UAIKS TG, Av Kal €xel exmovnOei n
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OXeTIKN perétn, dev €xel aropn Snponpamdei 1o €pyo mou Oa €xel oav anotéeopa
My Ulomoinon .

O poblog mou propei va S1adpapatioer n BiA106nkn eival mpopavng: €ivai o poAOg
mou propei ka1 emPddetal va mai§er kaBe B1BM0ONKN Ot €va aotiké KEVIPO, OE pia
Kolvotnta, oe éva Snpo, oe pia euputepn mepioxn. H P1fa1o0nkn n Snpdoia (n air-
MG, Aaikn) Sev ameuBuveral oe €éva OUYKERPIPEVO KOIVO, alhd o€ OAOUG: Ota Tial-
814, otoug pabntég, otoug ouVIag10UXoug, OTOUG EPEUVNTES, OTOUG (POITNTES.

[Tépuot, pe oxetkn amopaon tou Yroupyeiou Taideiag, n BipAioBnkn g Képku-
pag €y1ve Revipikn, yeyovog mou tng 8ivel Suvatdtnta oto eyydg pédhov va Kivei Pi-
BAioautokivnto (aAMwg, Kivnti povdda) oe 6o 1o vnoi, e§unper®mviag 10 Koo
nou Sev €xel eUkoAn nmpdofaon oty moAn e Képrupag kai ta oxoAeia mou otn
ouVIpITITIKN mMAe10vOTNTd Toug Sev S1atnpouv P1fA100MKe.

H B1fr1oOnkn Aertoupyei kal wg Savelotikn, ald Kal wg X®Pog§ OTIoU KAT010G
pmopei va oupPoudeutei BifAia mou Sev daveilovial, dmwg eykuklomaideleg, Ae-
§ikd, madaiég exkdooeig, k.Am Katd xaipotg mpaypatomolei S1dqopeg ekBéoeig
(oUpewva pe m pedétn mpofrémnetal pévipog ekBeolakdg xwpog) kal PéPaia eival
0 (QUOIKOG XWPOG, OTTOU 01 PoITNTEG ToU TUNpatog BifAloBnkovopiag tou Ioviou
[Mavemotnpiou ka1 tou avtiotoixou tunpatog twv TEI mpayparomolotv my mpa-
KTIKN TOUG AOKNON.



H Anpéoia Kevipikn lotopikn BifAioOnkn
ns Képkupas

lotopia Sudpiol aiwvwyv

Nwpyos . Zoupunos
Ma6npaukés - Ap. Tuhpatos lotopias loviou Maveniotnpiou

H Anpooia Kevipikn Iotopikn BifAioBnkn tg Képkupag eival n madaidtepn dn-
péoia Biprodnkn otnv EAGSa, éxoviag pia 10topia n omoia perpd mep1oootepa
ano Siaxkdola mevinvia xpovia. H Aertoupyia tg ota xpdvia autd yvaploe moAoUg
otaBpoug pe onpaviikotepo v Kataotpodn tou 1943. H taxitatn Petamolepikn
avaouotaon g anotéleoe mpayparikd d8lo ka1 onpepa amotedei évav moiu ald-
A0YO0 TIapdyovida g MVEUPATIKAG {wNG Tou vnolovU.

1. Qg 10 té)o¢ g Beverokpatiag (1797)

Ymv Képxupa, n ouykévipwon Pifriov yia mpdt gopd oe kabopiopévo xwpo
yla va xpnoipornoinfolv amod toug evolapepOHEVOUG, XPOVOIOoYeital armo ta péoa
tou 18% aicyval. Qg tote, PifAia (kUpia ekkAnolaotikd) Bpiokoviav ota opBddoa
povaotipia (Y.6. ITahalokaotpitoag, Y.0O. ITaatutépag, Y.O. Zwoddxou ITnyng Ka-
oteldvwv Méong, Ay. Aixatepivng tou Kapogpuldrou) xai ota kaBoikd (Ay. ®pa-
yxiokou, Y.O. Tevédou, Ay. louotivag otn lapitoa), omv Ipwronanadikn Iepo-
ypappareia xai otn Aatvikn ApXIEMIOKOMN.

Y10 povaotnpl g Ayiag louotivag o1 povaxoi mapeixav voookopelakn mepifaiyn
ka1 otn BiBA10Onkn tou ouykevipdOnkav otadiard PiPria latpikng kai AAAwV KAG-
dwv Snpioupymvrag t onpaviikotepn PifA1o0Nnkn 1ou vnolou. Inpaviikog mapd-
ywVv otn dnpioupyia g ntav n dwped mg P1fA100nKng tou Peveroy Doria?.

Yta 1758 o Kavovikég Idrkwpog Kavdd, tomomnpntig tou KaBoiikou Mnrpo-
moAitn, dwpnoe tn P1fA1001KN TOU OTO POVAOTAPL EVIOXUOVIAE onpaviikd mv non
undpxouoa n onoia 81€0ete miéov mepi Toug 3500 TOPOUG KA1 Aitav TPOOITH O Kd-
B¢ evdiagepdpevo?. Yta 1773 o i610¢ dpnoe oto Evexupodavelomplo Kepaiaio
200 teKIVIOV MOTe e ToV TOKO va epmloutidetal kai va ouvinpeital n fifiioOnkn
n onoia avapépetar wg «Pubblica Libreria».

1. Bpoxkivng, 4.11., o). 174.
2. Soldatos, 4.11., o). 6.
3. Bpokivng, 6.11., 0gX. 177.
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Metappdde1 o Bpokivng 1o oxetikd onpeio g S1a6nkng*:

«In Anpooia BifAioBikn ndn ev Kepkbpa 18pvpévn eig 1o Tpodotelov [aotpddwv, ma-
pd ™ povh v petegpuBpiopévav I1. Iatépwv tng Ayiag Iovotivng, aginyt xpvoivoug
S1axooiovg ap. 200 onwg mapadobwotv €1 to 1€pdv iSpvpa tov ev Kepkdpa Evexv-
pobavelatnpiov, n de MPGCOBOG AVIGV E10TIPATINTAL TIAPA TWV EKACTOTE EMPAVEOTATWV
K.ov Zovdikav the mepifAémmon tavtng Kotvotntog, kal Xpnoijeon mpog wPeAelav thg av-
g PiBAioBikng ow 1pog avbénatv S1a tng MPooktnoews dAwy PifAiov, dow Kkar mpog
avam\npwotv Tavio§ avaykaiov avtn, 1pog Tov OKoTov va evdokipn n te Dmapéic xat n
uet’ a&lompeneiag S1atnpnoig 10000TOV TOAVWPEAODS 16pVHATOS, OTTEP TIPOG T WPEAEia
nv Sbvavtal va kapnaviai o1 te @ilopabdei kar AGyiol, Xpno1yedel £T1 TIPOG KOOHUOV KAl
a&10TIpEMEIAY THG AVTAG TIOAEWS.

Adyw ¢ amdotaong amd my TeIXIopEvVN TOAN, o1 ouvoikol ¢ Koivomrag mpo-
ondfnoav amod 1o 1795, xwpig emtuxia, va MeEIGOUV TOUG LOVAXOUG VA PETAPEP-
Bei n BifA10Onkn oto gppaykiokaviké povaotnpi g Y.O. Tevédou, kovid oto Néo
dpoupio.

2. Anpoxpauxoi I'dAo1 (1797-1799)

Y1g 29 Iouvn tou 1797 (9 Messidor E* xpdvou g Tadhikng Anpokpariag) n Kép-
Kupa xatain@Onke apaxnti amd toug IGAAOUG, n oUVIOUN TAPAHOVI TWV OHOiwV
MIPOKAAE0E 0Td VNO1d Tou Ioviou TepdoTieg KOIVWVIKEG AAAAYEG.

Ta B1PAia amé g BiPA1oBNKeg TwV povacnpiov, kKaBme Kal 60d mpoOoPePav yai-
do1 a§iwpatikoi (4.500 tépo1 mepinou) ouykevipwOnkav oto povaotnpi g Y.O.
TevéBou, 1o omoio Snpevtnke yia 10 OKOTIO aUTO, Kal Tormofembnkav oe pia peyd-
n aiBouca mou Bpiokoviav ato PoOpelo PEPOG TOU SeUTEPOU OPAPOU NG OIKiag n
omoia ntav ouvexdpevn pe my ekkinoia®. O1 TdAdo1 éaPav diapopa pétpa yia va
e€aopaliotei n Aertoupyia g BiAioOnkng kai ta eykaivid g éyivav otig 28 Tov-
n 1798, eved BiBMoBnkdpiog opiotnke mv 1-6-1798 o Iwdvvng Mdppopag.

11 Prairial 6® xpdvov thg Anpokpatiag

H Kevipikn Aroiknon tov Siapepioparog tg Képxvpag

Aappadvoviag vroyiv ot avtd mov evoiapépel kKbpia eivai va avoiel n EQviki BifAiofnkn
@oTe o1 ToAiteg ov Ba éABovv va pmopodv eAedBepa va Ppiokouvv ta péoa yia th popPw-
on 1ovg. AapPdvovrag emiong vrIoYv Ot1 xpeldderat o §10p10U0G VOGS aTépo 1KavoD va

4. Bpokivng, 6.11., o). 178.
5. Bpokivng, 6.11., og). 182.
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avaldfer to Aettovpynpa tov PifA1odnkdpiov kai 1o ormoio va pmopei va avaidpel emiong
™ pOAaén v PifAiwv pe S1kn Tov evovn.

Hapabérer ta magpaxdiw:

1°. O molitng Iodvvng Mdppopag ovopdetar épopog tng EQvikng BifAiofinkng n omoia
elvai eykateotnyévn oto povaotngl tng TevéSov.

2°. O moAitng Mdppopag Ba xpatd avoixtn th BipAioBikn 6Aeg tig pépes and tig 10 m.p.
w¢ 116 2 p.y. Tnv 5" ka1 tn 10" Ba eivar agyia.

3°. Ba 8000obv atov moAitn Mdppopa amd t Sioiknon 1ov S1apepioparog mMov aoXoAei-
tai jie T Snpdoia exmaibevon, oAa ta PifAia pe ppovrida xai axpifela xat o iblog, anod
™ otiypn mov Ba ta napaldfel, Oa eivai o vopipog PipAiodnkdpiog kar vredBuvog. Aev
Ba emrpéneral moté va Pyaiver aré th BifAioBiikn kdrmoio PiPAio yia omotovdnmote Adyo.

4°. 0 i610¢ o Mdppopag Ba mpéTier va éxel otevit oxéon pe t Al0IKnON IO A0XOA€ital
ye th Anpéoia Exmaibevon.

5°. H BifA100nkn, extog armd 1o pdAaka Oa éxel évav vidAAnio, o oroio Ha mAnpdvera
avdloya Jie 00§ epyalOpevous otny Kevipikn Atoiknon.

6°. O moAitng Mdppopag Ba éxel etnoto e1000nya ioo pe ekeivo Twv TIPOIOTAUEVAV DTIAA-
Adav tng Kevrpixng Aroiknong. Avto 8a tov otélverar pva apd pnva yia to piva moo
épaae, kai otav 1o tayeio Oa eivai oe Oéon va kaver mnpwpés. Eto1 Oa Oewpeitar xpéog
tov Tapigiov o1 p1oBoi o Sev MAnpabnkav éykatpa oto Mdppiopa®.

YIn OuVvEXeld, ouviaypévog amo 1o yiatpd A. Mapouddl, SnpooieUtnke o Kavo-
viopdg g BifA1oOnkng’:

3 Thermidor 6 xpdvov tng Anplokpariag

Xxé610 kavoviopo? yia thv EQvikn BifAioOnkn
0V Alapepioparog tng Képkvpag

ApBpo 1°. H BiphioBnkn Ba mapapéver avorxtn xdbe pépa and 1§ 10 m.y. g 1§ 2 j.j.
€KTOG THG TIEUTITNG KAl THG SeKATNG
ApBpo 2°. Movov o pvAaxag Ba xpatd ta kAeidid tng BifAiodikng n onoia Sev Ha avoiyer
Kai ovte Oa pével avoixti Xwpig va eivai mapav.
ApBpo 3°. Mdvov o pbAakag n o viidAAnAog vingeoiag, petd ano Siatayn tov MpwToL, Oa
uropei va Bydder xat va §avaPader otn Oéan toug ta PiPAia.

6. Zouprmog, 6.11., ogd. 14-15.
7. Zoupmog, 6.11., ogd. 15-16.
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ApBpo 4°. O pdAakag Oa éxer évav katdMoyo pie 0Aa ta €gya Tov vridpxovy otn BiAio0n-
Kn ka1 éxel apaldpel o 6106, katd aApapnrikn o€1pd Twv OVOUATQV TwV GLYYPAPEWV Kal
o oroiog emmAéov Ba ava@épel Tov apiBlo TV TOHWV, TO GXAYA TOV, TOV TOTIO TIOL TUTI-
Onkav ka1 1o dvopa Tov €k60Tn. Avtdg o katdAoyog, vToypaupévos amo t Atoiknon, 6a
800¢i oto pvAaxa. Eva dpoto avtiypapo, ato omoio Oa dniwverar n mapalafin twv mpo-
avapepféviav, Ba vioypagrei and 10 gOAaka ka1 Ba mepaotel ota apxeia g Anydoiag
Exmaibevong tng Aroiknong.

ApBpo 5°. O pvAakag Oa éxer pa oppayida mov Ba tov 6obei anod t Aioiknon. Ga
pépel xapaypéves otn péon tig Aé€eic «EONIKH BIBAIOOHKH» kai mepIperpikd
«DEPARTEMENT DE CORCYRE»

ApBpo 6°. O pivAakag Ba €xel Thv VTIOXQEWON Va OPEAYIOEL TV TIPWTH KAl TNV TEAEL-
taia oe)iba 6Awv v BifAiov ov vidpxovy oth BifAioBikn kar avtav mov apyotepa a
TAOVLTIGOLY TH GVAAOYA.

ApBpo 7°. Kdbe moAitng mmov Oa pmer otn BifAiodnkn, Oa mpémel va amevBivetar oto po-
Aaka. O avayvaotng o@eilel va mel 1o ovopa tov PifAiov 1o ormoio xpeldletal. O poAakag
Ba ypdyel to 6vopa tov avayvwoth, th moidtha kai tov ap1fué twv PifAiov ta omnoia 6a
oL 60¢l Kal Ta oroia Sev emrpémetal va epdoel 1a €61 kdbe popd.

Apbpo 8°. Kabe moAitng, mpiv Pyet ané th BifAiobnkn, Oa emotpépel oto pvAaka PiPiia,
XdpTeg 1 011 dAAo TIE.

Apbpo 9°. Amtayopebetal pntd o€ omolovSnTIote va onpeiwoel oto PifAio pie kabe tporo,
€KTOG aTIo TO va XPNOIHOTIOLET €va KOPHATL Xapti. ATIayopeDeTal MMoNG va KAataoTpePel 1a
Yoageia, axdya kai va axovprd mdve oto Pifio eve ypdgel.

EmpBdAetar emmiong, oe 600vg Oérovy va avtrypdpovv oxédia, va mpoaéxovy pe kdbe Tpo-
10 va pn Aepwaovy Jie peddvi ta PifAia. O1 mapaPdreg avtod tov dpBpov Ba tipwpodvral
e emPoAn thg aiag Tov £gyov oL KatéoTpeyav.

ApBpo 10°. Aev emrpénerai yia kavéva Adyo kai ye kayia SikaioAoyia va Byet kdroio fi-
BAio and tn BifAioBnkn. O pvAakag 0a sivar mpoowmkd vrebfvvog.

ApBpo 11°. Ba vridpxel idvra kpepaoyéva pia mvakida omov Ha avapépovrai ta ovopara
TwV MOAIT@V 01 0110101 Je Ti§ bwpees Tovg Ba nbeAav va avénaoovv th ovAoyn v Pifiov.

Apbpo 12°. O pvAakag tng BifAiodnkng Ba eivar viiedbBovog yia th S1apdra&i g kai Ha
TIPETIEL Va xaipel Tov oefacpol o omoiog oPeileral oe Aaiko Aerrovpyo.

Apbpo 13°. To tapov 0x£bio kavoviopod Ba eivai ektebeipévo yia to kotvé oth BiAiobin-
KN TIP0G EVIEQ@ON OAGV.

A. MapovMi1 Aroikntig
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Tov épopo 1. Mdppopa &adéxmnke otig 20-11-1798 o 1axwPivog Gaetano
Rusconi ané v Pavia, Tou omoiou n tupAn npooniwon 1mpog v Enavdotaon,
unaydpeuoe Ty Kataotpo®n mod@v Bifriwv mou mpaypatetoviav Oeodoyikd 0¢-
pata kai Oéparta mamikng e§ovoiag. O kardAoyog mou ouverage o i610g mep1dpPa-
ve poAig 680 ouyypdppata oe 1605 tépouc.

3. Pwootoupkol & Entdvnoog IToliteia (1799-1807)

Katd v nepiodo g pwootoupkikng S1oiknong (nnbnke n fonbeia twv modi-
WV MOTE va emiotpapouv otn BifA1oOnkn 6oa PiBria Ppiokoviav omv katoxn tpi-
TV, pe mevixpd amotedéopata (emotpdpnkav poAi§ 35 topo1). O1 avakpioeig o1
omnoieg éy1vav yia tov tpoémo diaxeipiong g BifA100nkng kal thv Kataotpoen tou
peyadttepou pépoug g €8e1§av v abwdtnta tou Mdppopa kai 11§ eudiveg Tou
Gaetano Rusconi o omoiog 6tav enéotpePe otnv Képrupa to karoxkaipi tou 1799
QuAaKiotnke.

Yug 20 Mdptn/1 Anpiin 1800 opiomke a6 m Iepouoia kovh d10iknon g Bi-
BA10011KnG ka1 tou tunoypageiou (eixe eykaiviaotei ong 15 Iovvn tou 1798 and
1oug [aMoug um6 t S1eU0uvon tou yddhou Adyiou P. Jouenne).

Yug 5/17 Mdan 1801 emitponn n omoia €ixe avaldfel va epeuvnoel v kardora-
on otn BiflioOnkn uméPale moruoédidn €kBeon mpog 11§ apxég omou e§€0ete v
udpxouca Kardotaon, 10nyoUvIav mpotdoel Kal Petaft dAwv avépepe?:

«... 0066w aupifolrov, ot a1 Snpdoiar fifAiodnkar Sdvaviai va xopnynowot th marid
ToAitag auveroi§ kai ayaboug.

H éMenyiig Snpooiav oxoleiwv n 1010TIKQOY YOAUUATOAOYIKOV EKYOUVACUATWY OKOTIODVIWY
va ekkafdpwaot Tov VoY, OPEIAE va Kataotinon oAoPOXwS Mapadektov 1o Sidypayya tov-
10, OTTEp LTIAYOPEVEL 0 NUETEPOS (1IAOG, Kal THV evKalpiav TadTny TPOG OV QTICUOV TV
V.

Al eAeetval akpwtnpldoei§ driveg avixvebovial €1§ €via v ovyypapudiov g Pipiio-
Onkng, emiong avaykd{ovolv nyudg va vroPdAwpev Tivd péoa mpog Te v omwodnTor’
enmavopBwolv avtav, Kai 1ov MAOVTIOUGV ThG 161ag.

Yrdpxovoiw ev avtin S1dpopor topor (16iwg exkAnolaotixoi) oftives eloi SiAoi Kkai €ro-
Hévwg Tepittol. Ilelparéa n aviaAdayn avt@v 1mpog dAAovG ek Twv v Th TIOAEL VTIEQTIAEOVA-
{viwv ev taig PifAiodikaig moAav 161wtdv, oitives Ba kabiotavio aiémaivor xopnyoo-
VTG TODTOUG €1 TOV 1€Q0V TOTIOV, 1l aviaAAaynv TIQOTEIVOVIES 101G KO1voPiol§ dAMV TTOAEwV

8. Bpoxkivng, 0.11., oed. 194. O Bpokivng avagépel ka1 1o pdredo ota IA.K. Képrupag dmou undp-
X€l 0 Iapandve Katdhoyos.

9. Bpokivng, 6.11., 0gd. 210-211.
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Kal €Ir avt® 1001w T OKOTIO £PXOHUEVOT €1 PIAoAoyIKAY aAAndoypagiav 18iwg TPOG T0VG
HOVaxoL§ ToL TAYHATOS €1G O TIPOTEPOV AVAKEY adTh, Kai OiTives oTopyng éveka ndbvavio
va vrofonfnowot t weeAijiow Sokipn...»

Apéowg petd eyrpinke dandvn 981 Apmv kal 16 6oASiwV yia va €M10KEVAOTOUV
o1 x®po1 tng BifrioOnkng.

Kata mv mepiodo g Emavioou Toditeiag ota ekmaideutika (ntnpiata ePmAEReTal
o Iwdvvng Kamo§iotpiag, evw n Bifhiobnkn napapével otov Xdpo mg PHovAag tng
TevéSou. And 1o Mdn tou 1802 wg tov OxtwPpn tou 1804 ™ diaxeipion ng €i-
xe 10 «Iatpikd KoAAéy10» Kal 0TO XMPO TG IPAYHATOIIOI0UVIAY Kal 01 0UveSPIACELG
Ka1 o1 op1dieg tou Kodeyiou'®.

H evapktipia opidia éyive oug 21/6-3/7/1802 pe opidia t1ou yiatpod Avicvi-
ou MapotAn yia  omoudaidtnta twv dnpocinv BiBAioOnkev kai my 10topia Tou
KepKupaikou 15puparogtl. O véog kavoviopdg, pe 13 apBpa xai oe yevikég ypap-
1€G Opo106 pe autov tou 1798, emrupwBnke amd m [epouoia otig 3/15 IovAn tou
1802. Xrtov xavoviopd autd mpoPiémoviav kai n véa oppayida g BiprioOnkng
otmv omoia ameikovidoviav n «armadalog vaug» e tov titho «Biblioteca Pubblica
Corcyrae.

Yug 16/28 OxtwPpn tou 1804 n BifAiobnkn mapadidetal, oe minpn 1dén, oto
Ytuhiavo Bhaoodmoudo. To Mdptn tou 1805 oto xmwpo g povig tng Tevédou Ael-
ToUpyei Anpoo1o EAANVIKG Yxoleio kai tv emifAeyn tou kabBmg kal g BipAioOn-
kng avarapPdvei o I. Kamodiotpiag.

Téte oupminpwvetal 1o UAIKSO g BifA1oOnkng pe dwpeég twv adehpav Zwoipud
ka1 1ou Tewpyiou Movtoeviyou, pe ayopég tng Tepouosiag kal pe v mpoobnkn tng
B1BA10BnKkNng g povng g Ayiag Aikatepivng tou Kapoguldrou.

4. Autokparopikoi T'ado1 (1807-1814)

Me tm Snpioupyia g «lovikng Axadnpiag»'? n 610iknon g BifAo6nkng avaté-
Onke o€ pia emtporn Arkadnpaik@v pe mpwrto Sievbuvin 1o Papivo Eppavouni
Oeotokn o omoiog eixe NN avaddPer  SietBuvon onig 28/2-12/3/1807 (petd
amné mapaiton tou Kamodiotpia) ka1 aviikataotddnke otig 31-7-1807 amo 1o yai-
2o M\dy1o0 Latour Maubret!? mapépeive otn O¢on aum wg to ®AeBdpn tou 1808. To-

10. Soldatos, .11., o€l 7.
11. KouproupéAng, 6.11., ogh. 119.
12. Avadutikd yia mv «lovikn AkaSnpiar, ). Jean Savant, 1980.

13. O Latour &idaore napania Koopoypapia xai Iotopia otn Ixoln mg TevéSou. Bpoxivng,
O.1L., O€). 224.
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te SnpioupynOnke véa emtporn yia va ava{ntnBolv xai va motpadouv ta Pifiia
1a omoia eixav davelotei o€ moditeg ka1 Sev eixav emotpagei.

Y ouvéxela avéhaPe t S1e60uvon o Mixand Tp1BoAng [Tiépng, fotavordyog kal
pédog g Akadnpiag. Authv v emoxn (Iovvng tou 1808) n culoyn tng BiPaio-
Onkng epmoutiletal pe 1675 tépoug améd m Piiodnkn tou Tewpyiou Ogotdxkn,
npoédpou g Emavioou IToArteiag, o1 omoiol mpoo@épbnkav amd tov AvOpéa
Ka)oyepd'#. Me 1o tédog g deutepng yadhikng d1oiknong n BifAioOnkn mep1ddy-
Bave e@td x1\148e¢ t6p0UG.

5. Bpetavikn «IIpoctacia» (1814-1864)

Yta 1824 lertoupyei n I6viog Akadnpia. Xnv mavemiotnpiakn Pifiiofnkn n
omoia Snpioupyeital pe pépipva tou dnpioupyou g A6pdou Guilford, mpooap-
tdtai otig 2/15 Aexépfpn tou 1824 10 UAIKG Tng BifAioOnkng ng TevéSou. Ymmp-
xe mhéov pdPAeyn yia emola damdvn ayopdg Pifriov ka1 mpéoAnyn PiBiodé-
m!. H BifA100nkn petapépetal 0to APHOOTEiO TO 01010 XPNOIHOTIOI00VIAY Kal WG
¢6pa tou Iavemotnpiou, eva T d1e08uvon tng avarapfavel o Avdpéag Tamado-
OUAOG-Bperttog!e.

Katd v mpotn mepiodo Aertoupyiag tng Ioviou Axadnpiag n BifaioOnkn 8101-
Keital amd tpipedn emrporn kabnyntwv, 6éxetal moAAéG Swpeég amo 1o ewrepl-
k6 (mavemotnpia Oxford, Cambridge, Trinity College), v mpoowmikn BipAio-
Bnkn tou Tewpyiou Movioeviyou (Tiep1006TEPOL ATIO X101 TO}O1), AVIITIPOGMIIOU
tou Todpou omyv Emdvnoo IToliteia, ka1 evowparmveral n ouiloyn tou Aépdou
Gulford (25.000 top01 ka1 3.000 xe1poéypapa). O1 yevikoi KatdAoyol autng g Te-
p168ou Siaomlovtal otnv EGvikn BifAa1oBnkn g EAMGSag ka1 o€ autolg eviomi-
(ovtal ta P1PAia tou Guilford ta omoia petd tov Bdvard tou itnoav ka1 €éaPav o1
KAnpovopo1'’.

Amé 1o 1840 n Idviog Axadnpia oteyddetal oto Kriplo twv BEVETOIAVIR®WV OTpAT®-
vV Grimani oto vOt10 dkpo g mAateiag Kal mapapével eKkel P€xpl v Kataotpo-
¢ntou 1943.

H BifA100nkn Aettoupyei otov tpito dpo@o. Xriag areg aibouoeg Aertoupyouv ta
pouoeia: apxaioloyiko, vopioparikd, {woloylkd Kal pouceio Qpuolkng 1otopiag

14. Soldatos, 6.11., 0€). 8.

15. Ayyedopdm-Toouykapdkn, 6.11., o). 124,

16. Soldatos, 6.11., o€d. 8.

17. Mnépmou-Xrapdn Baoihikn, 2008, 6.11., ogd. 95-98.
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oto omoio mpootédnke oto 1846 n opuUKTOAOYIKN OUAOYA N omoia €ixe SwpnOei
ar6 tov Kammodiotpia'®,

Tov Anpikn tou 1841 eykpiveral and mv I6vio Boudn o «Kavoviopds thg BipAio-
Bnkng g Ioviov Akadnpiagy pe 47 apBpa ta omoia Kadumtouv kGOe mruxn g Ael-
toupyiag mg. H tafivopnon ka1 katahoyoypdpnon 10U UAKOU yiveral pe t péfodo
n omoia péxp1 onpepa xpnoipormoieital anéd mv EOvikn BifAioOnkn g EAAdSag.
Avapépel o Kavoviopog:

ApbBpo 4: O Biriofnkdpiog eig tnv Bpaxvtépav xpovikny megiodov BéAel, e thv odnyiav
Tov 161 viTdpxoviog kataAdyov twv PiAiwv thg BifAioBikng, ovvidaén véov dAov katdAo-
yov, 81a1pobevov €16 TEVIE apxikoLg kKAddovg, ntor OgoAoyiav, Nopiknav, latpikiv, O1Ao-
oogiav kan @1AoAoyiav, kar vIOS1AIPOVUEVOV €1 AAAOVG SeVTEPEDOVIAG TOOOVG, G00VG
TIEPIEXEL €KAOTOS TwV PhOEVIRY KASwv.

ApBpo 5: Eig avtdv Oérer onpeidveolar kat’ éktaotv n Enrypagn tov Xoyypdupatog, n €k-
80016, T0 €106 Ka1 0 TOTI0G TG TVTIWOEWS, TO PNKOG Tov P1PAiov, To oTiXwya, T0 Ypduua tov
alagafntov, kat o ap1Bp6g Tov appapiov kai L XwEioUATog, OToL evpiokeral Oepévov.

ApBpo 6: OéAer Yévn woadtws dAAog AApapntikdg OebTepOg KAtdAoyos, PEPwV ThV €Ml
Yoaenv 1ov ovyypdppatos, kai Tpitog akoun kar  aA@dpntov ye 1o ovoua Luyypapéng
€KdoTov.

Ye autd ta xpévia m S1evBuvon g BifA1oOnkng £xouv guoloyvwpieg 6nwg o K.
Aowiog, o IT. Kouaptdvog ka1 o Idx. TToAuldg.

6. EN\nvikn 610iknon

Metd mv Evwon twv Ioviov Nnowv pe v EXada (21-5-1864 m.n.) xai pe 1o
rieioipo mg Toviou Axadnpiag 1o 1865, n Bifriofnkn Sev upiotatal méov wg
HAVEMIOTIAKA KAl ouvexidel T Aertoupyia g wg Anpoola. Ye autiv eVowpatw-
vetal ka1 n BiBAio6nkn tou Ppetavol appootn, evd to 1870 auth ToU PNTPOIoAitn
ABavaoiou IMoAitn.

Yta emdpeva xpovia Séxetal onpaviikég dwpeég and 1o Paoihid Pperdepiko mg
Aaviag, tov todpo Axé€avdpo II, tov apxibouka g Auotpiag Aoudofiko kabBwg
kai amd toug: 1. O1kovopou, Xi. Nepavi(n, I. Aaokapidn, I. T¢ouddtn, Avia Koxk-
Kidn ka1 A. Xapakwpévo. Xta 1886 mpootiBetar kar n BiBAioOnkn tou Avopéa
Mouoto&udn.

18. Ym ouddoyn aum eivar avagépetal n Opuktodoyiki pabnyarikii peAétn tou pabnpatikol Xmv-
pou Boutoivd.
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Y10 yUpiopa amd 1o 19° otov 20° aidva, n Bifhiobnkn, £xoviag epmloutiotei emi-
méov pe dwpeég twv X. Zxopdidn, M. [Tiéppn, A. TToduld, 1. [Tetpidn, A. Koyefi-
va, N. Zapméhn, 81é0¢ete mepi toug 40.000 tépouc’®.

0 Ady106 Iwdvvng Popavog (1836-1892) amé 1o 1882 péxpi tov Bavatd tou diev-
Buve 1o Tupvdoio g Képrupag kai tautdxpova €ixe tnv enomrteia g BifA100nkng,
mv omoiav xai avadiopydvwoe, eVe mapdiAnia XpNOIHOIOIOVIAS TIG YVWPIHIES
tou omv Eupomn ka1 v ENGSa @pdvtioe yia tov MAOUTIONO TV GUAOY®DV TG
1€ véeg Swpeég exatoviadwv topwv0.

To AexépPpn tou 1890 Siopiotnke PifA10Onkdpiog o Aaupéviiog Bpoxivng o o-
noiog otn ouvéxela, yia pikpd didotnpa, Siadéxtnke tov I. Popavo?l.

Y1a 1930 n Bifiofnikn, Adyw tOU €PmMAOUTIONOU NG pe VEOUG TOHOUG, Katd-
apBdvel ka1 GAoug xwpoug oto Ktiplo g Akadnpliag, opyavmvetal pe ouyxpo-
veg peBodoug eva eival n pdvn e€e181keupévn OTIG EMTAVNOIAKESG OTTOUSEG KAl Pé-
Xp1 Tov TOAepo Séxetal ouvéxela Swpeég OTIwG TOU 10ToPIKOU Xmupidwvog Ogo-
téxn (1.200 topo1), pépog tng P1pA10ONKNG Tou Xm. ZaPitoidvou, g O1KOYEVELaG
I6pwpévou, g PiBiodnkng tou Apoakeiou g Képrupag (600 t6p01), TG 01KO-
yévelag Oe68wpou ka1 Xrapdin AeoUdha, g Tpdmelag g EAAAdag kai tng EOvi-
kng Tpamedag.

7. Mia neprypagpn

H tedeutaia mepiypagn g Anpooiag BifAioOnkng, mpiv v Kataotpo@n tou
1943, dnpooievetal otnv I6vio AvBoloyia 1o Mdaptn tou 1941:

«... H topivin BifA1o0nkn eivai Snpiodpynua evog véou emaotipova kai 51avo0DUEVOD, TOL
ArevBoviod g k. K. ZoAddrov, mov SovAepe okAnpd, ovppdlepe ta PifAia tng, kappid
oagaviapid xiAdbeg opovg, ta tadivipnoe, ta SeAtionoinoe og TPITAG K1 ano 1o Tio-
ta xdpioe otov 1010 pia moAvtiyn Piphiobnkn pe dptia fifAioypdpnon, mov kararorilel
AUEOWS TOV HEAETNTA OTO TIEQIEXOUEVO THG. Xnpepa n Anpéata BifAiofnkn Kepxkbpag éxel
70.000 t6p0vG, YevIkGv aApapntiko katdAoyo, £va OLOTNHUATIKG K1 £vaV EMAVNO1aK0, IOV
avapépel ki 0Aa ta oxetikd pe thv Emdvnoo dpBpa, mov dnpooiedtnkav xatd kaipodg o€
nep1o81kd K1 epnpepideg. H nyepnoia kivnon tov avayvwotnpiov vroloyietar oe 40-50
pererntés. Xihidbeg tépovg Saveiotnkav ermiong o1 Snydoior virdAAnAor kai o1 Kepkvpai-
o1 S1avoovyievor. [1a v dptia Aeltovgyia g Kai v TTAOVTIONO ThG KataBdAAetal emiong
abidkomn mpoomabeia. ..

19. Kupidkng, 6.11., o). 86
20. «dwavvou Pwpavou Iotopikd épyar, O.11., o). § .

21. Yrepiong I1.0., «Bpokivng Aaupéviiogy, otn MeydaAn EAAnviki EykvkAomaibea, T. Z, TTupadg,
AfBniva, 1929.
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To avayvwotiipio tng PifAodnkng Ppioketar otnv «aiBovoa Aiovooiov Lolwpod», mpiv
aifovoa tedetwv tng Ioviov Akadnpiag kai otoAiferal pe e1koves empavav Kepkvpaiov,
oV P1A000Qov Bpdida Appévn, tov Iak. IToAvAd, tov HAia Mnvidtn, tov I. Kalooyoo-
pov, tov IIA. [etpidn k.d. H ovvexdpevn «aiBovoa IIoAvAd» xpnotpotoieital yia avayve-
OTNP10 TEPIOOIKQY.

Ztov tpitov dpo@o ival n aifovoa Ikidpopd, je wpaia £pya thg eQipnpng «XxoAing twv
Kaav Texvav» 100 ITpooalévin, kar ato 81ddpopio n meAwpia Sakpvdoxog, mov Ppédn-
ke d0ixtn oto pvnpeio o0 Mevekpdrov. TeAevtaia mapaxwpndnke otn BifAiodnkn xai 1o
ovvexopevo apgiféatgo g Ioviov Akadnpiiag, omov yivovial twpa ot S1aré€elg, ot em-
OTNJOVIKEG avakovwoei§ kail ta dnydoia pabnpata e Eraipiag Emavnoiakav Mele-
@v...».

Katd 1o Seutepo Taykdopio ITodepo n Képrupa 1talorpareital péxpl 1ov Zemmép-
Bpn tou 1943. Metd tn ouvOnkoddynon g Itariag pe toug Xuppdxoug, o1 Tep-
pavoi mpoomaBotv va v kataddPouv, apxikd xwpig emtuxia. Ipoxelpévou va
kap@Bei 1o nO1Kkd g 1Tahikng epoupds kal va amoBappuvOei n mBavn avtiota-
on twv Kepkupaiwv, ektdg amod toug ouvexei§ foppapdiopons, m vuxta 13 mpog
14 YemépPpn n yeppavikn aepornopia mpayparoroiei fopPapdionod pe epmpnoti-
KkéG BopPeg. O1 {npieg ntav anepiyparreg. Meydlo pépog g mOANG KATAOTPAPNKE,
€V pvnpeia kar mvevpatkoi Onoaupoi éyvav otdxm??. Tote Kataotpd@nke 0ro-
oxepwg n Anpooia BifA106nkn kal 10 eVOWPATwIEVO o€ authy apxeio g loviou
Axadnpiag?.

8. Metd mv karaotpodn tou 1943

H xaraotpogn tng Anpooiag Bifriofnkng vrmp§e onpavikd minypa otny mveu-
paukn €§€Mén g Képrkupag. Metd v amedeubépwon, otig 10 Oxktwfpn tou
1944, dpxioav o1 mpoondfeieg yia v avacuotaon tg. H avianéxpion twv Kep-
KUpaiwv ntav onpavikn 8101 kal o dwpeeg MoV Bifhiwv mpoéfnoav, aid
Ka1 Ipoo@épOnkav va epyactotv ebBedoviird otig S1dpopeg arapaitnieg epyaoieg.

H kivnon n omoia dnpioupynOnke yia tnv avaciotaon ng eixe peydin amnxnon
omv ENdSa kai oto e§wtepiko, o€ popeig ka1 18161e¢>* ka1 péoa o€ eAdX10T0 Xpo-
viké S1dotnpa pia oglpd 30.000 1dpwv amotédeoe Tov mupnva tng véag Bifio-
Onkng n omoia oteydotnke yia Xpovia OTNV AVATOAIKN MTEPUYA TWV AVAKTOPWY TWV
Avyiwv Tewpyiou ka1 MixanA.

22. ABavdoaivag, 6.11., oed. 141-143.

23. O Xolddtog umodoyilel 611 ouvorikd katd toug BopBapdiopols tou moAépou xddnkav amd m
Anpdoia ka1 amd 1g Sidpopeg 181wtikéG B1phoOnKeg mepimou 150.000 top01. Soldatos, 4.11.,
o€l 5.

24. Soldatos, 6.11., o€A. 13-16.
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9. Xnpepa

Yhpepa n Anpodoia Kevipikn Iotopikn BifAioOnkn tng Képxupag oteyddetal otoug
ayyAikoUg otpatwveg 1ou [aiiou ®poupiouv. Alabétel mepimou 75.000 éviuma, Ael-
Toupyel WG Savelotikn, €Xel EUPUXWPO AVAYVWOTIPIO yid Ti§ pn davel{Opeves ex-
dooeig ka1 aiBouvoa mpooPaong oto S1adiktuo yia Toug xpnoteg mg. [TapdAnia
opyavmvel ekBéoeig Pifriwv, opirieg, ouvedpia, eved avamiooel éviovn dpaotn-
p1oTNTa otov topéa tng d1adoong tou PiPAiou.
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To vétio dkpo g Xmavadag pie 1o Ktipio g Anpdoiag BifAo6nkng (mep. 1900)

H Anpoéoia BifrioOnkn nepi 1o 1930
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2004: avorkodopnpévn kai o€ xpnon amo 1o [dvio IMavemotnpio



Ytoixeia yia tnv napadoon twv BifAiodOnkwv
otnv Képkupa

Anpntpns K. Zupdpns
lotopikos

Kupieg ka1 kupiot,

Ye Miyoug pnveg oupminp@vovial tpia xpoévia am’ dtav 1o mapov Egopeutikd Xup-
Boulio avélaPe ta kabnkovid tou'. Oupdpal - o1 meP10C6TEPO! TAPIOTAPEVOl Bu-
pouvial - 1§ akapateg mpootmdBeieg g asipvnotg Aieubivipiag Eong Adokapi
va opyavwBei ka1 v’ avarrtuxBei n Anpodoia BifAiobnkn oto xwpo mou twpa Bpi-
OKONAoTE.

H Eun €puye avandviexa amod xovid pag tov Auvyouoto tou 2008, agnvoviag €va
peyaro kevo. H agiépwon g amoyivig opiAiag otn pvipn g, armotelei, vopidw,
v €Adx10tn OPEIAGPEVD TI|N.

0 1p6edpog k. Xupog ZaPPavng kai 1o Epopeutikd XupBouiio g Anpdoiag Bi-
BA100nKng, pou enepuladav v upn va pidnow andye yia éva Bépa movu 1o id1o
10 ZupPouhio enédeSe. Eva Oépa anépavro, 1o omoio gpuoikd Oev pmopei va mapou-
01a0TEl OTIWE TOU TIPETIEL OTa OTeVA Xpovikd mep10wpia piag S1die€ng, ouvenmg n
napouoiaon Ba eival avayraotikd eAmmg. Ta 11§ mapareieig Nte) €K TV IPO-
TEpWV Vv Katavonon oag. IMaviwg, emrpdmoe n dmoyn va avapepBoupe, £é0tw
axpoB1ywg, oe oplopéva otoixeia yia t parkpaiwvn mapddoon twv BifhioOnkav
g Képxupag, 61611, améd m pedétn tng 10topiag Kai Tou IEPIEXOPEVOU TOUG, PTIOPEL
Kaveig va otabpioel 10 popPpwuko eminedo kal ta mveuparikd evéiapépovia twv
KOIVWVIK®V 0padwv mou kafdpioav 1ig tiXeg Kal tn Hop@n ToU TOITOU [ag.

1. To mapdv keipevo, mou mapouoidletal 6nwg Siafdotnke, pie v MPooHNKN povov Twv avaykai-
WV UTIOONJEINOEWY, ATIOTEAE] Op1Aia TOU Ypapovtog, Tote péloug tou Epopeutikot ZupPouriou
g Anpooiag Kevipikng Bifaiofnkng Képkupag, omyv ekdniwon mpog Tipnv tou I§puparog
MrmoSoodkn ka1 tou mpoédpou tou K. Anpntpn BAaotoy, yia tn xopnyia tou I8pUparog mpog m
BiBA1o6nkn, mou §60nke eni twv npepav g asipvnomg AieuBuvipiag Eung Adokapi. H exdn-
Awon mpayparormomOnke oy aibouoa «EGn Adokapi», g Anpdoiag Bifio0nikng, 1o Yapfa-
10, 12 Maprtiou 2011.

Eivai autovonto 6t Sev mpokeltal yia jiia mpwétunn épeuvd, oute, BéPaia, yia opaipiki ma-
pouciaon, mapd yia emdoyn Kai oUvOeon opIoPEVWV XAPAKINPIOTIKMY OTOIXEIWwV arId pia ev-
Seixuikn Biprioypagpia, mou oromd eixe Kuping va unevBupioel ™ paxkpaiwvn mapddoon twv
BiBA106nk®v otov 1610 pag kai va tovioel t onpepivi uBGvn pag.



52 EYH AAXKAPI

Emiong, em0BupoUpe va tovicoupe my nenoifnon 6t pia vying, SUVapikn, oullo-
YIKN €K@paon ota (NTNPATA ToU TIOAITIOHOU Jag, MEPVAEL OTIWOONTIOTE P€oa aTo
m Blopatkn oxéon pe oV Qpoptiopévo pe Papid xinpovopid xopo twv Bifiio-
Bnkwv, o1 omoieg, yia va propolv va ouvexi{ouv va mpoopépouv, xpeiddovial mv
evepyd ummootnpi€n 6Awv pag. Mévo p’ auto tov tpomo Ba éxoupie t Suvatdtnta va
mapad®ooupe XwPi§ TUYPEIG Th OKUTAAN OTIG EMOPEVES YEVIEG. YUVETTWS, TOGO 0 TO-
TI0G YEVIKA, 600 Ka1 o1 BipA1oOnkeg €181k61epa, wg Seikteg moditiopov, xpeiddoviat
v apéplotn Kal EPIpaxtn epoviida ap’ evog Tou KPAtoug, ap’ E1€pOU TG TOMIKAG
KOIVViag 81a Twv eMONPwWY PopEwV g,

H Képxupa, étav amokoénnke amé m Budavuvi Autokparopia, ouvdédnke otabepd
pe v eupwiaikn Avon, kai, o€ avtiBeon pe v vmmoroinn EXAada, eixe v toxn
Va oUPPETdoxel amo MOoAU evwpig Kal ad1aleimwe, 0Tov KAAOUHEVO «ITOATIOUO TOU
EYYPAPOU», £vVav MOAITICNO OUOTNHATIKG, 0pyavwtike™ Ba Aéyape pia KiBwtd oud-
doyikng pvipng. O moMTIopdg autog, O 0TI0iog MPWTIoTwS apopd ta Anpidoia Ap-
xeia g moOAng, e§aopariel OUVEXEIES, TEKPNPIMVEL S1IKAIOPATA KAl UTTOXPEDOELG
TWV Katoikwv, avadelkviel vooTporieg Kal KOIVOVIKEG SopEG. O TTOAMTIONOG TOU £Y-
ypagou amotedei povadikn mveupatikn napakatafnkn, kabwg, ev tédel, empPefal-
(OVEL, AITOKPUOTAAAMDVEL KAl avVIavakAd tTn OUMOYIKN [ag tautdtnia.

Ta mpoipa apxelara tekpnpia mg Képrupag, dev mapéxouv dpeoeg mnpo@opieg
yia v Umapén BifaioOnkmv. Tlep1o00otepeg €ival 01 YVAOOEIS Pag yia 10 SeUTEPO
p1o6 ou 15 aiwva. H xatdAnyn g Aprag, mpwietouoas t1ou Aeomotdtou tng
Hneipou, ¢w¢ 1a 1449, n ddwon g Kwvotaviivoumodng ota 1453 kai n 6uvako-
AouBn mmon tou Muotpd ota 1461, eixav wg ouvénela v €reuon MmooV EAn-
VoV Ipoo@Uywv omv Képrupa. Metal avtov, eykataotddnkav kar derddeg on-
pavrikoi Adylol, o1 omoiol, €kto§ ard mv dearn mkpia toug, épepav padl xai mv
TIVEUPATIKA OKeUN Toug, kKaBmg ummp&av apeool gpopeic g uPnidtatng votepofu-
{avuvng moMTIOPIKNG aktivoBoiiag?.

AV xa1 o1 OXeTIKEG MANPOPopies yia 1o 15° aiwva eival edxioteg, AOyw g peyd-
ANg KataotpoPng g moOANG amd t moAlopkia tou 1537, éxouv owbei, Kupiwg oe
eupwiaikég BifAoOnkeg ka1 Apxeia, kdmoleg paptupieg mov PIopouV va [ag Umo-
P1do0UuV yia ToV KOOHO NG €MOXNG. Y’ AUTEG OUYKATAAEYETAl N TOAUTIPIN avapopd
mmou ouvéra&e ota 1490 o yvwotdg Adyiog Iavog Adokapig, o omoiog emokéPOnKe
10 vnoi pag, aneotadpévog tou Aaupeviiou twv Medikwv tou Meyadompenoug, Je
OKOIIO TNV ayopd Xe1poypdPpwyV yla T ouykpotnon mg mepipnung opwvupng Bi-
BA1001kng otn Ghwpevtia.

2. B).’EXng lNwrtonovou-Xio1hidvou, «H nvevpatxn katdotaon omy Képrupa ota #in tou IE”
aiva. Mia npoomndfeia avaotvBeongy, oto: n id1a, Kepkvpaikd, ABhiva 1997, oed. 218-237.

3. 0.1, oeA. 221.
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O Adokapig, Aoimdv, avapéPetal o€ TPEIG ONPAVIIKES 101WTIKEG OUMOYEG KwSTKWV,
€K TV OI0iwV, Pdliota, o1 §Uo avikav o€ Malal€g ynyeveiq o1koyéveleq. TIpoKel-
ta1 yia g BifA1oOnkeg tou, mpogpxdpevou amd mv Kwvotaviivourodn, 1atpou
Avdpdvikou Emapxou, Iammou 10U yvwotoU oupavioth Aviwviou Emapxou, tou
1epéwg TipoBéou Xmupn, kaBwg kal tng evyevoug Adyiag orkoyévelag APpdpun. 161-
aiTepo XapaxmpioTikd ¢ ONPACIAg AUTOV TwV CUANOYQMV €ival 6Tl epihdppavav
OTIGVIOUG Kal TTOIKIAOUG KWOIKES, TTOU ANXoUoav 10 eUp0G TwV MVEUPATIKGY £VOl-
aQepOVIOY TV 1810KTNTHOV TOUG.

A6 pia dM\n mnyn g emoxngt, mAnpopopoupaocte yia t omoudaia BiphioOn-
Kn Tov, Katayopevou amd 1o Muotpd, Iwdvwn Mooxou, evog amo toug a§loroydte-
poug padbntég tou TIAnBwva Tepiotoy, o omoiog, padi je Toug y100UG ToU AnpAtp1o
ka1 Nikdrao, eixav 18puoel otnv Képkupa m yvwotn oxodn ®1hocopiag, Iatpikng
ka1 Pnropeiag. H oxoAn auth ntav éva €idog Akadnpiag tg emoxng, aviiotoixng pie
TG eUpwIIaikég. Xmv Akadnpia auth goitnoav onpavtikoi oupaviotég mg Itadiag,
kaBag ka1 o Mixand TpifwAng, yvwotdg wg Md&ipog Tpaikdg®. Emiong, agiopvn-
poveutn urmpée n BifA1o6nkn tou Anpntpiou Tp1faAn, kmSikeg tng onoiag mba-
votata €xouv eviomiotei otn Aaupevtiavi BiphioOnkn®.

A1yotepo yvwotég, adhd e€ioou onpaviikég, ntav kai o1 BifAioOnkeg tou Keprupai-
ou euyevolg Avdpéa AvéQiou, Tov omoiov exBe1ddel o Itaddg oupaviomg Giovanni
Bembo, 600 ka1 tou Iouctivou Aekadiou, otov omoio wg «Keprupaio» apiepwvel
pe Baupaopsé o AxSog Mavoutiog Tov Ip®MTO T[0 TG £k80ong ToU Ap1oToTéAn’.
Yuvénela g eupeiag ehnvopdfelag g emoxng, aild kai g OOPWONG 1€ T0 IIe-
p1BdAov twv BifhioBnkwv, Ba mpénel va Bewpnbei o onpaviikdg apiBpog ave-
Ypagéwv kwdikwv mou Spactnpionoinbnke oy Képkupa ekeivn v mepiodod.

Opwg, 10 onpavikdtepo dAwv eival mwg o d§ovag twv mveupaurmv dpaotnpi-
oMWV €KeEiVWV TV avBpwwy, ummpe n ouveldn ka1 CUCTNPATIKA TPOOTId-
Be1a S1dowong ka1 avadei§ng mg eAnvikng maideiag. Amd autn v dmoyn, n €10-
pon 1wV fulavtivedv Ipoo@uywv, otddnke pia Aapmpn kai KaBopioTtiKn avavew-
TIKNA TIVEUPATIKA KIvNon, TTOU evioxXuoe tTh A6y1a eAANVIKN Tautdtnia o TOIou pag.
"Hon o011 apxég tou 16 aickva, o1 01KoYEVEIEG TwV Bulaviivev mpoo@Uywv eixav
MANPwS apopoiwdei oTNV KEPKUPATKN TIPAYHATIKOTINTA, OTNV OTI0ia oMM TIpOooE-
(PEPAV KA1 TOUG ETTOHEVOUG ALWVEG,.

. 0.1, 0eA. 223.
. 0.m., 0ed. 230-237.
. 0.1, ol 224.
. 0.1m., 0g). 224-230.
. 0.1, 0gA. 219.
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K1 evd n mOAn pag avamiocooviav je yopyous pubpoug, npbe ota 1537 n moiiop-
kia twv OBwpavav, pia peydin oudn otnv 10Topia Kai tn pvipn tou vnolou. Bapt
ummp&e 1o TiNpa KAl otov dpXelakd MAoUTo Kal otov KOoHo twv PifAinv, kabwg
10 {WIIOA, OTIOU UTINPXAV 01 MEPICOOTEPES KatolKieg Twv Kepkupaiwv, kataotpd-
@nke 0200xep®S’. Ki 6pwg, n modn §avdpxioe 1oV aydva mg, eKto§ OAmV TwV -
MV, 1600 yia tn Siathpnon ka1 perddoon tng ednvikng maideiag, 60o kai yia v
évia&n ka1 ouppetoxn otig ouvnBeieg kai 11§ aieg Tou SutikoeupwItaikol KOGHOU.

‘Eto1, ota 1546, n npeoPeia twv Keprupainv mpog m Bevetia, emavepxopevn og
nalaiotepo aitnpd g, netuxaivel va eykpiBei and dnpdoieg mpoooddoug n apoiPn
evog 816a0kalou eENNVIK®V ka1 evog Adatvik®viC. Kar mapdu n maideia téte mapé-
XOVIaV O€ TEP10P1opEVO ap1Bud véwv, €xel onpacia 611 o1 - £0Tw Afyol - pWTIopE-
vo1 Kepkupaiol tng emoxng, 6x1 pévo dev e€itariotikav mMnpws, aidd pe empovi
S1atnpnoav myv 181aitepn tautdId TOUG.

Mia akdpn onpaviikn mnpo@opia yia 1o 16° aiova, €ival nwg ota 1571, og avd-
pvnon g peyding vikngopag vavpaxiag mg Nauvmdkrou, 1o Taypa twv Opayyi-
oKkavav povaxwv idpuoe 1o Movaotpi g Ayiag Iouotivng otn Iapitoa, 6mou kai
ouvéotnoe exnaideutnpio, epmiouti{ovidg 1o, otadiaxd, pe minbog PifAiwv. To ex-
na1deutplo autd ouvéPale kabBop1otikd otn HOPPWON TTOMDY YOVWV AOTIKDV O1-
KOYEVELWDV, 01 OTI0101 OUVEXI0AV TG 0ToUdEG ToUG o€ TTavemotnpia g Itadiag kai
PETEPEPQAV TIG TIOAUTILIEG YVOOEIS TOUG OTOV TOTTO pag!.

Emméov, o1 poppwpévol ekeivol avBpwnol amékmoav m ouviBeia dnpioupyiag
TV 81KV T0Ug BifA10OnK®V, n Uapén 1wV ormoiwv IPOoKUIITEl KUPiwE ard Keijie-
va 61a0nk¢v mou puddooovtal oto Iotopikd Apxeio tng Képrupag. Aekadeg ehldo-
00VeG Kal T€00epIg Jeydeg BifA1oOnkeg (tou 1ot ITpdomepo Mapivi, Tou vopl-
xoU AltaBida XaiikiomotUou, Tou upvoypdpou Nikohdou Tpiavidpuidou Kai Tou
1epéa-818aokarou Nikohdou AapSéa), €xouv wg tpa Ppebei, péoa amo ta 1vPe-
Vidpia - dndadn 11g amoypagég twv ttAwv - ou ouviaxOnkav katdmiv emOupiag
TWV KINTOpwV TOUG, 01 0110101 €101 EkPpdlouv v 1pootdfeld 1oug yia t S1dowon
TWV OUNOY®V TOUG!2,

9. 0.1, 0eA. 222-224.

10. Iavayiota TqBdpa, XxoAeia kat Adokaror oth Bevetokpatobuevi Képkvpa (16°-18% ai.), ABnva
2003, oe). 20 k..

11. B\ Aaupevtiou Bpoxivn, «ITepi apxnig ka1 16puoews g Anpooiag ev Kepkipa BifAo6nkngy,
Kepxvpaika Xpovikd, . 17, Képkupa 1973, oed. 175-176.

12. Tavayiota TaPdpa, I8iwtikég Pi1BAobnkeg om Beverokatoupevn Képrupa (17°-18% ai.)»,

Hpaxtikd KA HaveMiviov Iotopikod ZvvéSpiov EAMnvikng Etaipeiag, ©ecoarovikn 2004, oed.
185-193.
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Ta B1BAia, mou emepvouv ta 1.000 - x1 ag BupnBotpe 1 avapepdpacte pdvov oe
té00epiq 161wT1KEG B1BM0ONKeg ota téAn tou 17° apxéq 18 ai. — KAAUIITOUV TI01-
Kida evOiapépovra: p1rodoyird, Beodoyikd, 10T0pika (Pe £€pya Omws 1ou Ooukudi-
on ka1 tou Titou Aifiou), vouikd, g1hocoikd (émws n Metapuoikn tou Apioto-
TéAn), AOYOTEXVIKA, TTOMTIKNG Bewpiag, pntopikng, akOpn Kal apketd £épyd arayo-
pevpéva amd mv KaboMKn ekkANGia, TEPIAAPBAVOVIAl OTOUG OUYKEKPIPEVOUS Ka-
taddyoug!3. Eivar 8e e§aipetika evdiapépov ot o 1epéag Aapdéag mpofAémel otn
S1a01kn tou Kai tov 1pomo davelopou twv PifAiwv Tou, mpdypa mou onpaivel 6t
1a P1Aia pmopei va avikav o€ €va IpOowIio, alhd 01 XpNoTeg NTAV OAAO].

Yopgwva pe v Iavayiota TPdpa, mou pedetdel kal v aviiotolxn eUpwiidi-
KN mpaypankénta, «...01 BifA10Onkeg tng Képrupag paptupolv my emidpaon tou
VeUPatog g Avayévvnong, yI' autd Kal 1o HePIEXOUEVO Toug Oev B1apépel amod
ekeivo Twv BifA10Onkwv Itadwv Adylwv, oUte amo TG aviiotoixeg BifAloOnkeg u-
YEV®V Bevetokpnuik®v...»'#. Emméov, n idia mpooBétel, 611 «...n pedémn twv vo-
K@V Kelpévov mapdiinda pe ta khaoikd keipeva, amodeikvuel ot kai oty Kép-
KUPA KAAMEPYNONKE 0 EUPMWTIATKOG VOPIKAG OUHAVIOHOS...»1>.

ANwote, éppeon addd e0ydwtn paptupia yia mv Unapén mveupatikng Kivnong,
OIS KAl ONPAVIIKQOV 1810TIK®V BiBA10Onkadv katd toug 17° kar 18° aikva, aro-
tedei n idpuon P10V Akadnpimv otnv moAn pag, o1 omoieg Oa propovoav va Bew-
pnBouv ka1 wg tékva mg €peong Kepxupaiwv emotnpéveyv mou npoonddnoav va
1pnBoUv ta 6UyXpovd Toug eupwIIdikd mpdtumal®,

Y1a 1656, hoirov, 18puetal otnv Képrupa n «Accademia degli Assicurati», yvwotn
ka1 G «Axadnpia twv E§nogaliopévavs. Méin g Akadnpiag apxikd vmmp&av
30 euyeveig Kepxupaiol, kKupiwg 1€peig, yiatpoi, kai vopikoi. Avapépoupe evoeikti-
kd tov AvSpéa Mdppopa, nou éypaye ota 1672 v Iotopia g Képrupag, tov 81-
daxropa Kaméddo, o omoiog ouvétae Ae€iko g kabopidoupévng EXnvikng, Aa-
TVIKAG Kai [tahikng yAdwooag, kafmg xat tov 1atpodiddxtopa movypagotato Ni-
KOAao Boudyapn, o omnoiog, petalt dAwv, 10 1681 éypaye 1o BiPrio «lepd karnxn-
01¢», TIOAUTIHIO £pY0 yia v ekmaiSeuon twv KAnpikov'’.

H emdoyn 1600 10U ovopatog 600 kai 1ou epfinparog g Axadnpiag, §o Bpdxol
- T0 PPOUPIO — TIOU TOUG OKETIEL O PTepwTOS Aéwv, Sev eival 616dou tuxaia. Emdi-

13. 0.1, oeA. 189-190.
14. O.mm., oeA. 191.
15. 0.1, og). 189.

16. B\ Avdpéa Mouoto&udn, «Ilepi 1wV ev Kepripa Akadnpimv Kal Twv oUyXpOvmv autig Aoyi-
wV», Kepkvpaikd Xpovikd, T. 24, Képrupa 1980, oe. 161-178.

17. O.mm., oe). 163.
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wKel va emPePfaimoel my nemoibnon éu1 01 Keprupaiol eival aopaleig ud tn Pe-
VEUKN TIpootaocia. Ag pnv §exvoupe, AAWOTE, Ty 00WPAVIKA EIKOCIIEVIAETA TI0-
Mopkia otn Bevetokpatoupevn Kpntn, n omoia umékuye tehikd ota 1669.

Me v moon tou Xdviaka enavaiappaveral, kat' €vav poro, 6,1 €{noe o TOrog
duo aiwveg mp1v. Meydarog ap1Bpdg Kpntwv mpoopuywv eykabiotatal 8w, eva
(PKETEG 10XUPOTATEG OIKOYEVEIEG LETAPEPOUV TOV MAOUTO TOUG, UAKO Kal IIVEUHATI-
KO, AOK®VTAG eUepyeTIKOTATN €Mibpaon otny oikovopia, Ta ypdpupara Kai Tig TEXVeg.

Mia amé 11g moMEG OXETKEG paptupieg, apopd t BifAiofnkn tou Kpntikou 1e-
popovaxou g IMavayiag g ITahaiémoAng, Tepdoipou Bhdaxou, apydtepa emoko-
mou @1 adedeiag, v omoia emoképOnkav o1 mepinyntég Spon ka1 Weller ota
1676'8. Onwg o1 i6101 pag Mnpo@opovv, eMPOKELTO yia jia movola BifAioBnkn
e Sexddeg xe1poypapoug kKwIkes, opiopévol pdAiota amd Toug omoioug épracav
oty Kartoxn tou A. Mouoto§udn, 6mwg o 1610 ypape1'®.

AMN\G xal ota povaotnpia g KEPKUPAiKNgG unaibpou, ouyKpotoUvial ONHAVIIKES
B1pA100nkeg, otig omoieg otnpixnke Peydlo PEPOG TG EKKANOIAOTIKNG AMd Kal
KOOHPIKNG eKmaideuong 60wV katoikovoav ota Xwpld. Xapakinpiotikd avagpépou-
pe povo 800, yia TG omoieg €xouv dnpooleutel o1 katdhoyol. Tpdkertal yia tg Bi-
BA1001Kkeg TV Iepdv Movv TMalalokaotpitoag kar Mupmdiwtooag?. Eidikd
yia m Bif106nkn tng ITadaiokaotpitoag, yvwpiloupe 611 yiveral mpan amoypa-
¢n ota 1656 mou avapéper 47 Bifria®!, evew ota 1688 éxouv mpootedei afidho-
ya épya KAao1KNG ypappateiag??. g apxég ou 20% aimva nepirdapPdve ma 490
tépoug xat 39 xe1pdypapoug KWOIKeS, Petadlt twv omoiwv éva TetpaguayyéAlo tou
11° aiova ka1 apxérumneg ek660e1g23,

Emméov, eival BéPain n vnap&n Sexddwv aSiodoywv BifrioOnkwv, S1donaptwv
01d OTIiTd TwV IanddéwV Kal TwV VotapinV 1wV Xwplmv, Kuping amd 1o 18° ain-
va, paypa mov amodelkvUel 6Tl N VEUPATIKA Kadiépyela Sev armoteAoUoe auotn-
pa aotiko ayado.

Eavayupiloviag twpa oty maideia mou mapéxetal oty moAn, kabwg kai otig on-
pooiou xapaxkmpa BifAa1o0nkeg, opeidoupie va avapépoupe v idpuon tou Kabo-

18. 0.1, og). 169.
19. 0.1, oeA. 170.

20. Tlavayiwta TQBdpa-Xuvpog Kaptdng, H BifAobnkn e povig Y. 6. Mupudiwtioong Képkvpag,
Képrupa 2004.

21. Tlavayiwta TaBdpa-rmupog Kaptdng, H BifAiobiikn tg povit Ilalaiokaotpitoag Képkvpag, ABN-
va 2001, ogl. 26.

22. 0.1, ogl. 28.
23. 0.m., oeA. 31.
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Mikou Iepoomoudaotnpiou ota 1678, amd tov Aauvemniokorno Barbarigo, 1o omoio
Aertoupynoe oto povaotnpl g Avouvioidtag kai 51€0ete, emiong, onpaviikn Bi-
BAoBnkn?4, Aképn, 181aitepa a§iodoyn vmmp&e n BifAioOnkn mou cuvéotnoe ota
1704 o 1epopodvaxog NikoSnpog Kapopuiddrog, Kritwp mg povnig tng Ayiag Aika-
Tepivng?.

‘Opwg, 10 1716, 10 vnoi §avadei pépeg oxAnpng moilopkiag twv OBwpavev, pav-
partietal, ald ometal yia pia akopn gopd. Kai mapdu apxiel va eival epgpavig
n mapakpn g Beveriag, n mveupatikn avdmtuén tou 16mou ouvexiletal. Katd to
Sidotnpa 1700-1760, pévo oto Iavemotpio mg Padova ¢poitotv ouvodikd 162
Kepkupaiol, evey oto dhayyiviavé Opovuotnipio aioi 2726, Onwg nén emaoOnke,
0101 100101 01 AvBpwIIO], EMIOTPEPOUV OTNV ITATPida TOUG, EVIOXTOVIAG Td YPApa-
10 Kal TIG TEXVES, eV yvwpidoupe 6t ma deradeg 181wtikég BifA100nKeg avarmtio-
00VIal Yopyd o€ ToMAA OTIiTid, ApKETES aTId TIG 0moieg 0m{oVIal £0G TIG PEPES HAG.

Yroudaio otabpd, Kupiwg yia v 10Topia tng ekmaideuong, amotekei 1o €10 1758,
otav 16pubnke amnd toug Niknpopo Ocotdxkn kai Iepepia KapBada to «Koivov dpo-
VIIOTNPI0V», €Va OXOAEI0 avolxXto yia 6houg adiakpitwg, to omoio Tumkd dev niav
dnpodoio, add mapeixe Swpedv d1daokaria om Ipappatikn, Pntopikn, ®1Aoco-
¢ia, MaBnpaukd?’. TIpdkeital yia tpavéd mapdderypa a@idokepSolg mpoopopdg
G eKKANGCIiag eKeIVNG TG EITOXNG.

[Taviwg, exeivn n BifAiobnkn mou mpwn xapakmpiletal and tote dnpooia,
«Pubblica libreria», k1 amotelei ™ pakpivi mpAyovo ToU ONpePIVOU TIVEURATIKOU
Qopéa mou 1pa Ppiokdpaote, eival n Bifhiofnkn e Ayiag Iouotivng otn Tapi-
10a. Exei, extog amd Beodoyikd, unmpxav ka1 Bifdia euputepou evdiapépoviog. O
A. Bpokivng unootnpide1 6t ota péoa tou 18 ai., nén ap1Bpovos mepimou 2.000
t0pouc?. ¥’ autoug, mpootébnke pia onpaviikn Swped amd 10 Beverd 1epwpévo
XaBépio Kavd, o omoiog Swpioe otnv Korvdtnta g Képrupag my movoia Bii-
00nxn tou, x1\wv oWV nepinou. Mdliota o Kavah pe t 81abnkn tou ota 1773,
opie1 ka1 10 Moo6 TV 200 XpuowV zeccini and 10U TOKOUG TV OITOiWV TIPOPAE-
IIOVIaV 0 €UIAOUTIONOE Kal n guvinpnon me?’. H Koivétnra, Ayo apydtepa, mpo-
omndOnoe - mapd 11§ avidpdoelg Twv povaxwy — va peta@épel ta Pifiia oto pova-
otpi g Tevédou, 6mou Ba ntav mo €0KoAN n PeAETN T0UG, adhd Sev mporafe, ka-

24. Tlavayiota TaBdpa, Zxoleia kai Adokadot... 0.11., ek, 415-424.
25. 0.1, oed. 335-337.

26. 0.1., 08\ 177.

27. 0., ogd. 201.

28. BA. Aaupevtiou Bpoxivn, « ITepi apxng ka1 18pUoens mg Anplooiag ev Kepkipa BifA1o8nikngy,
o.m., oe). 177.

29. 0.1, oeA. 176-177.
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B¢ n Bevetia xatéppeuoe kai akorouOnoe n dei€n twv [GAAwV ANHOKPATIK®V 01O
vnoi, tov lovvio tou 1797.

Eival eviunwo1ako kai SnAwtkoé twv mpotepalotitwy mou €0etav o1 véol 8101K0U-
VIeg, Ot1, PO éva pnva petd, tov Iovdio tou 1797, ta BiPria petapépovial oty
Tévebo, evad 1o LemmépBpio tou i810u xpdvou, n mpoowpivi Anpapxia exdider Yn-
Q1011a Y1a ToV eUmAoUTIoNd tng BiBA10ONKNG, 6TIWG Kal yid Tov opyaviopod A€itoup-
viag g, divovtag éupaon oto dnpoo1o Xxapakimpa g, addd Kal otny mpootacia
v B1BAiwv3P. Tov endpevo xpovo, pe Siatayn g Aloiknong mpootébnkav ta Pi-
BAia a6 1ig kaBodikég povég Ayiou @paykiokou Kal Avouvioldrag, He AoTEAEoHa
va gracouv toug 4.000 tépoug, eved akodouBnoav kal Swpeég apkret®dv 101wtv31.
Tpwtog d1op1opévog AteuBuving avérapPe o Iw. Mdppopag, eved akodotBnoav ma-
VNYUpIKA £yKaivid, Iapoucia OAwv twv apxmv, ov Ioudio tou 179832, Auotuxag,
Aiyoug pnveg apyotepa o Mdppopag amopakpuvOnke kai tov Siadéxtnke évag Ita-
266, pavanikdg Emavaotdmng, o G. Rusconi, o o11oiog Ipoéfn o€ apkerég kataotpo-
¢ég 60wV P1PAiwy Becddpnoe oxotadiotikds.

Y.Uvropa, o1 TUXeG Tou vnoloU arhdadouv kai mail xépia. Xta 1800 18puetal n Emtd-
vnoog [ToArteia, oy onoia to 1803 avalapPdver Apxiypappatéag e Emkparei-
ag o Iwdvvng Kamodiotpiag®*. Amd ta mp@ta tou peAnpara €ival n avacuykpom-
on g exnaidevong, pe emikevipo v avapddpion g XxoAng kai g BifrioOn-
kng g Tevédou. Erol, to Mdptio tou 1805 eykaividletal n véa Anpdoia EXnvi-
KN XXO0MN, TIoU €Xel Tpooaptnael t Anpoola BifA106nkn, n omoia epmioutiotnke
pe v mpookmon tng BiBhoBnkng Kapogudddtou amd t Movn g Ayiag Aika-
tepivng, kaBwg ka1 pe Swpeéq AWV 181wTK®V BifA10OnKkov, 6nwg tov adedpaov
Zwo1pd ka1 tou kK6pn Movtoeviyou®.

Yta 1808, x1 eve to vnoi mia S101ko0v 01 IdAlo1 Autorpartopikoi, ot Anpdola Bi-
BA10011kn, mou £€ptace toug 7.000 tép0UG, evowpatmveral n a§lodoyotatn Bifii-
o6nxn tou Ipiykina g Emtavinoou Ioliteiag Tewpyiou Oeotorn, amotedovpevn
amé 1675 ondvioug T0p0UG, ToUG 01oioug €ixe Swpioel oto 0TeEVO Pido ToU, €UIIa-
1pidn Kepxupaio, vouikd AvOpéa Kaloyepd. O tedeutaiog mpdopepe ta v Adyw Pi-
BAia wg «ko1voV Krnpa»3.

30. O.m., oeh. 181.
31. 0.m., o). 198.
32. 0.1, oe). 191.
33. 0., ogh. 195.
34. 0.m., o). 219.
35. 0.m., ogl. 221.
36. 0.1m., oe). 230.
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Tnv i81a mepiodo 1wV Autoxpatopikdv [ wv, ovviopn, adhd e§aipetikd yovipn
yia v Képxupa, 18pubnke n Iovikn Akadnpia, g pia mpoomnddeia va va mpooey-
yioouv, pie €motpovIKO TPOTIo, 01 HOPPWHEVO] KATOIKO1 OPIOHEVA TIPAKTIKA TIPO-
BAnpata tou 610U toug. I8pUbnkav tpia Tunpata: 1wV GUOIKOPAONPATIK®Y, TV
nOIKOV Kal TOMTIK®V EMOTNHAOV KAl TEAOG TG YPAPPAToAoyiag Kal TwV KAAMV Te-
XVov37.

H Axadnpia, emiong, pepipvnoe ouolaotikd yia t dnpdoia ekmaidevon, evo ev-
owldrwoe ka1 m Anpooia Bifhio6nkn, oty aibouca tng omoiag ouvnOwg ouve-
Spiale. H BifA1oOnxkn g Iovikng Akadnpiag epmloutiotnke pe onpaviikég Swpe-
€6 amo 1oug Iw. Kamodiotpia, Xt. BAaocoomouvdo, Ep. Beotorn, Av. Mouotofidn,
Av. I8pwpévo, Xp. TeppaiPo, AB. Warida, Iw. Kapavtivé kal modhoug diroug Ei-
Anveg ka1 §€voug. A1euBuviég g, v mepiodo twv Autorpatopikv [aAwv, Xpn-
pduoav, petalu awv, o apovog Eppavound Ogotorng kai o fotavordyog Mixa-
nA TpifaoAng-TTiépng3e,

To té)dog g yadikng Kuplapxiag onpave xai 1o hog mg lovikng Akadnpiag, 6x1
Ouwg ka1 g Anpdoiag Bifaiodnkng, n omoia amd to 1824 ametédeoe m BifAio-
Onkn g véag loviou Axadnpiag, tou mpmtou EAnvikot [Tavemotnpiou. H onpa-
oia ekeivng g BifAoOnkng unmp&e tepdotia, avaloyn pe to péyefog me. Xuviopa
epmloutiotnke pe dwpeég amd ta [Mavemortnpia O§pdpdng, Képmpit(, xabwg ka1
amd 0ekddeq peydleg EUPWIIATKEG TPOOWITIKOTNTEG. ApPKel va oKeQroUpe Ot Po-
vov o Guilford petépepe 25.000 T6P0UG TG MPOOMITIKAG TOU 0UAMOYNG. O1 TIEPITTE-
Te1eg TV PiPriwv tou Guilford eival yvwotég. Aiyo petd to Odvard tou eneotpdgn-
oav omyv Ayylia, agou to I6vio Kpdrog 8ev prépeoe va amo{npioel Tov KANPovo-
10 ToU ka1 va ta kpatnoer®.

Opwg, n anmAela avtav twv PifAimwv, kaBdrou Sev avéotelde v e€alpenikn dv-
Onon nou mapampnOnke ota nvevpatikd npdypara e Képxupag katd 1o 19° ai-
wva, mpoPdailoviag, pdaiiota, Kupiwg praeetbepa xapaxmpiotikd. H ibpuon g
Avayvwotxng Etaipiag ota 1836, pe pwtapXikd oKomd m CUYKEVIp®WON Kal e-
AN EMOTNHOVIKWV EUPWIIATKMV OUYYPAUIdT®Y, add Kal 1€ upUTEPOUG TIOAITI-
KOUG ka1 eBvikoug otdoxoug, ng d1dappovikng Etaipeiag ota 1841, n omoia emiong
ouykpdtnoe pia af§idodoyn BiMoBnkn, 6mwg ka1 apketov dAAWV aviioToIXwv ow-
pateiwv mou akolouBnoav, amotehoUv paptupieg mg OpiapPevovoag, kariepyn-

37. Jean Savant, H Iovikn Akadnpia twv [GAwv, Metdppaon Anpntpa ITikpapévou-Bdpen, Kep-
Kvpaikd Xpovikd, T. 24, Képxupa 1980, oe). 1-68.

38. Tlavayiomg X1, Iotopikd Amopvhpovedpata e Emaviioov, T. 6, ZdkuvBog 1887, oel. 235.

39. BA. Baowixng Mnoépmnou-Xrapdm, H BifAiofnkn oo Adpdov Guilford otnv Képkvpa (1824-
1830), LN.E. E.LE., Tetpdbia epyaoiag ap. 31, ABniva 2008, ogd. 33-55.
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Pévng ka1 e6pwotng acTikng ta§ng, mou Spa oto vnoi wg €vag oUYKPOTNHEVOG Kal
unevbuvog mupnvag €kppaong Kai avamu§ng piag uy100¢ GUALOYIKAG TAUTOTNTA.

Ag SoUpe dpwg, oAU olGvropa, v e§€h€n g BifA106nkng mg Ioviou Axadnpi-
ag. 'Yotepa amé tov A. Tlanadomoudo-Bpeto, AieuBuviég g, xpnpdtioav peta&u
awv, o K. Acwiog, o IT. Kouaptdvog, o I. [ToAuddg, o I. Popavdg, eved o1 dwpe-
é¢ mou déxmnke vrmp&av mdpa moré®. Eexwpidoupe 11 Swpeég 600 peyddwv gu-
epyetav g Képrupag, tou Narmoréoviog Zapmédn kai tou [MAdtwvog etpidn*l.

[Tapampvtag ta €mifeta twv Ipoodnev mou dwpiouv modhd Kai oAU onpavl-
Ka PiPlia, Siamotmvel Kaveig 611 o€ Peyalo TO0OOTO TIPOKEITAL Yid OVOUATA TId-
M1V o1KOYEVEIOV TIOU enavaiappdvovial, ouvnBwg amd yevid oe yevid, mpdypa
nou Seixvel 611, mépa and v embupia S1aiwviong plag napadoong xkat v mpd-
Beon Siatpnong tou ovoparog kabe Swpnt otn CUANOYIKA PVARN, UTIAPXEL KAl
Hia ouloyikn aioBnon kaBnkovrog amévavil oty TOMIKN KoIvwvid, pia eubiovn
yia m S1a@uraén ka1 petddoon g yvmong wg Ko1vo ayabo.

Ka1 mapd v xatdpynon g Ioviou Akadnpiag améd 1o EMnviké Kpdrog 1o 1864,
n Anpooia BipAoBnkn ouvéxioe va oteyddetal oto id10 Ktnpio Kal va epmioutide-
a1 S1aprwg. Evdeiktikd, ota 1885 unmpxav mepimou 40.000 topo1. Mdhiota, eved
apxIkd eixe mepiopiotei otov 1pito dpo@o tou Ktnpiou, 10 1930 emextdOnke kai
o€ AA\oug XMPOUgG, S1apope@vovtag akdpn Kai mvakofNAKn IPOCHIIIKOTATWY TG
Emavioou, kabwg Aoyiloviav 6x1 pdvov keprupaikn adhd emravnolaxn Bifiio6n-
Kn*2,

Eival yvwotn n tpayikn poipa mg Képxupag xatd 1o B ITaykdopio [Todepo. Xtg
14 XYemtepPpiou tou 1943, n mupkayid mou mponiBe and g epmpnotikég PopPeg
WV va{otev, €KTOG amd Ty 0hooxepn karaotpoen mg Anpdolag Bifiiofnkng,
n ormoia tote mep1AdpPave mepi toug 70.000 1ép0UG, 1eTaly TWV OMOiwWV TOAUTI-
Ha Xelpoypapa Kal oTavieg ekSO0EIG, KATEKAUOE K1 €KATOVIASES KATOIKieg TG mo-
Ang, o€ MOAEG amo TG omoieg puldoooviav mveupatikoi Onoauvpoi. Xuppwva pe
tov Kwvotavtivo XoAddro, tote AleuBuvin g Anpooiag BifA1oOnkng, petali twv
BiA10Onkw@v mou kdnkav ntav: g KaBolkng Apxiemoromnng pe 10.000 top0uUg,
kaBag ka1 twv oikoyeveldv Kamodiotpia pe 6.000 tépoug, KoyePiva pe 5.000 16-

40. Constantin Soldatos, La Bibliothéque Publique de Corfou, Athénes 1947, oe. 10.

41. Ei81k®g y1a to khinpodomypa IMetpidn kal t péxpl onpepa, SUoTUX®G, ateAéopopn OXEoN ToU
pe m Anpédoia BifMobnkn, BAéme Adikng A. Niknpopou, Zntipata Aiaxeipiong Tekpnpiav ITo-
Aitiopikng KAnpovopds. Apxeio Avbpéa Movoto&0dn, BifAia kar kaAitexvipata oto Iletgibio kAn-
podétnpa. Mia xpovijovoa exkpepdtnia, BiphoOnkn T'AK, ap. 38, ABfiva 2012, 61ou ka1 Aermo-
pepeig minpopopieg yia my e§€MEn ka1 11g mepinételeg mg Anpootag Bifhiobnkng Képrupag,
oe). 19-70 ka1 111-125.

42. Constantin Soldatos, 6.1., oeh. 12.



EYH AAYXKAPI 61

poug, Agutepiom pe 6.000 tépoug, Nadiva pe 2.000 tépoug, Kapudn pe 3.000 16-
poug. Axdpn, kataotpdpnkav o1 BiphioBnkeg Yxdpma, Kovin, TToditn, Tletpitoo-
moudou, Iw. BoUkyapn, 1epéa MotUtoou, {wypdpou Mdpiou ITiépn, Xmipou Pdd
Kal ToA@V dMwv. Yrmodoyiletal 611, oupmnepihapfavopevav twv PifAinv g An-
pooiag BifAoOnkng, anwiéobnoav ekeivn t voxta mepimou 150.000 topo1.

K1 6pwg, apéowg petd v anedeubépwon, mapatnpeital, nén oto €hog 1ou 1944,
éva oUyKIVNTIKO VEo §ekivnpa yia thy avaouykpotnon g Anpooiag BifAioOnkng,
pe dwpeég molwv Kepkupaiwv - otaxuoroyoUpe evelktikd toug Aviwvio Bpa-
XMOM-Mmom, A. Yavoov, A. Tladatiavo, A. Kupiakn, EA. Maptivn, K. Adapd-
Vo - eV TIoAoi popeig emiong ouvéSpapav, 6w n Akadnpia AGnvav, n EGvikn
BiBA100nikn, 1o Ym. TTaibeiag, o Oikoupevikog Tatpidpxng AOnvayopag kai morhoi
aMo1*. Méoa os oUviopo xpovikd didotnpa, dSnpioupyndnke évag a§ioloyog mu-
pnvag 15.000 Pifrinv, wg éva véo emdopodpo Sexivnpa. OUOIKG 01 SwPeEg TTOA-
AoV ka1 onpavikov Bifliov ouvexiomkav. EvOeiktikd avagépoupe 11¢ dwpeég
[Tanayewpyiou, O. Aeotda, 1. Xopdiva, ©. Makpn, eved propei va akodouBnoel
évag paxpus Katdloyog avlpohIwy mou MPooéPepav MOIKIAOTPOTIWG O€ AUTA TN
Heyain umoOeon, 10 «<KOIVOV KTAA».

Yhpepa, n Anpdoia BifhoOnkn apiByei mavw amd 80.000 16p0UG, amod 10U O1Ioi-
0UG moAMoi arotedolv omdvieg ekdooelg. ZO{OVIal €miong 0pIOPEVOL, TTOAUTIHOL
xe1pdypapo1 kHOIkeg, afl0doya 181wTIKA apXxeia €MTAVNOIAKOU MEPIEXOPEVOU, EVM
ravei prmopei va Ppet ka1 x1A1d8eg P1Bria kabe eidoug.

Ka1 yia va katavonooupe 6t1 n Anpdoia BifaioOnkn mapapével €vag {owviavog op-
yaviopdg, mapd ta ocofapd mpoPinpata Aeitoupyiag mou avupetwmilel, ag akou-
ooupe &0, tedeutaia, ap1Bpntikd otoixeia. Ta eyyeypappéva pédn g femepvouv
1a 11.000, ev®d povov katd 1o €10g 2010, SiaxkivinOnkav 17.500 Bifia! K1 6ha au-
1d pe pia pévipn Sro01knukn vraAndo, v ayamnt kai Spaotipia kupia Katepiva
Meonpépn, ka1 §00 anoonacpévoug ekmaideutiKoUs, €K TV Omoiwv, n Kupia Aé-
omoiva Maupoudn, emd&la extedei xpén avaminpaipiag AleuBuvipiag.

Kupieg ka1 kupi1o1, OTiwG S1amotmvoupe, 01 kKpikol g aAuoidag mou pag eVevel
e 10 parpivo maperfov payioav, addd Sev éomacav, evd to dévipo tng BifioOn-
KNG, pe 1 piceg 1ou va xavovtal o Pdbog touddxiotov méVie A1dVWY, PITOpPEL va
éxe1 minyw0Oei, ahld ouvexiel va eival kapmoPopo.

Kheivovtag, emtpéPte pou pia tedevtaia okéYn. X BifAioOnkn g XaideAPépyng
UTIAPXEl XApaypévn n AATIVIKN emypapn «inter foglia fructus» Sndadn «avdueoa ota
@OAAA 0 KapTogy.

43, 0.1, og). 4-5.
44, 0.1., og). 12-13.
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Kupie Bhaoté, oag euxapiotoUjie Tou, ouvexifoviag Kat évav Iporo mv mahd Kep-
Kupaikn mapadoon, oupBdiiete otnv kadépyela ka1 otnv kapmogopia tou &é-
vipou g Anpooiag BifiioOnkng. Edmidoupie n xelpovopia oag va Ppel apKetoug
HIPNTEG.

Yag eUXap10te TOAU.



EYH AAYXKAPI 63

For the libraries of heaven:
in memory of Evi Laskari, Director
of the Central Public Library of Corfu

Library Management, Volume 30, Issue 4/5

The Central Public Library of Corfu Island, which is situated in the northwest
part of Greece, has become a thriving organization, a landmark public library for
Greece and a heritage for the generations to come. This is the only public library
in Corfu and the local community looks upon and feels proud of it. It is a pro-
found heritage especially for all those responsible for its present and future de-
velopment.

On the 19 August 2008, our beloved friend and colleague Evi Laskari, Director
of the Central Public Library of Corfu, suddenly passed away. Evi was born in
London in 1964 from Greek parents and after a short stay in France, her family
moved to Patras, Greece, where she was brought up and graduated from the local
high school. She studied at the National and Kapodistrian University of Athens,
and graduated from the University of Athens, Department of History and Arche-
ology in 1987. Books and libraries were always in her heart. Over the last 20
years Evi served with responsibility and dedication in various positions the Cen-
tral Public Library of Corfu and in 2001 she became the library director. Recently
(in 20006), Evi completed an MSc course on Library and Information Science at
the Department of Archive and Library Science, Ionian University.

Evi revived the Central Public Library of Corfu (www.libcorfu.gr/). Her passion
and dedication was the impetus for change and her achievements transformed
the Public Library of Corfu to its current-status. She had a deep love for books,
literature, and libraries. Her vision was to bridge the gap between the local com-
munity and the library, as she strongly believed that, the library is a place for
all, a place where history and innovation, children and adults, myth and reality,
technology and tradition, culture and society meet. Evi was present in the library
reposition into the renewed and excellent building at the old castle of Corfu in
the centre of the old city. She strived to provide access to the library and services
for the disabled, to organize the cataloguing and conservation of old and rare
books, to develop reading policy through exhibitions and numerous lectures, to
provide mobile library services for all those in need (institutionalized children,
disabled and elderly people) and to host students of the Ionian University for
their practice.
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Her colleagues, staff and students of the Ionian University and the people of Cor-
fu respected Evi. Over the last few years she desired to share her knowledge and
experience, and participated in our research aims. She produced results that have
been presented in national and international conferences and published in the
Library Management journal. Unfortunately, that activity was never to be com-
pleted. Now, Evi continues to work for the libraries of Heaven ..., as Borges said
“I always imagined paradise as a kind of library”.

Christina Banou, Petros A. Kostagiolas
Department of Archive and Library Science, Ionian University, Corfu, Greece
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Introduction to this volume by Paul Sturges
Tiny diamonds in the cosmic sands

Ronald Dworkin, the distinguished legal philosopher, might well have smiled
benevolently on the papers and discussions of the ICIL conference. The obituar-
ies that followed his death in early 2013 drew attention to his position that the
law was essentially a branch of morality and that discussion of law needs to be
framed in ethical terms. Frankly, to the non-lawyer this looks too obvious to need
saying, and yet the legal profession particularly, and academic specialists on law
to some extent, often seem to find it far from self-evident. Dworkin developed
his position in a series of excellent books dealing with issues such as race and
equality, and euthanasia and abortion. Through all of this, he clung to an under-
standing of personal and political rights, which he placed above legalistic rulings
from the judges. Human dignity was his touchstone and he memorably declared
that ‘If we manage to lead a good life, we make our lives tiny diamonds in the
cosmic sands.” Behaving morally in our dealings with information is clearly an as-
pect of the good life. Furthermore, morality is arguably capable of conditioning
our obligation to respect the laws that are enacted to handle the dilemmas associ-
ated with information.

To some people, the suggestion that we need to place morality before law might
suggest that the problem is man-made, and that if we turn to some external
source of moral instruction we will find guidance that goes beyond the limita-
tions of national and international systems of law. Principled followers of reli-
gions have used this line of argument to justify the stands which they have made
against particular laws throughout the centuries. Dietrich Bonhoeffer standing
out against the laws of Nazi Germany is a shining example. The ‘religiously’ in-
spired opponents of abortion in America, who are willing to go as far as mur-
dering alleged abortionists, are deeply troubling users of ostensibly an identical
logic. A brief glance at the Biblical Ten Commandments, much cited in all kinds
of questions of law and ethics, will illustrate the problems and pitfalls of this
approach. Six out of ten of the commandments concern either the human rela-
tionship with God (1-4) or are exhortations that have only indirect implication
for law (5 and 10). The four (6-9) that embody prohibitions that have been his-
torically cited as a basis for human laws are all ambiguous and arguably useless
without interpretation in terms of a morality which might or might not be de-
rived from the same belief system.
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The prohibition of killing other human beings (6) and stealing from them (8)
might seem the least ambiguous, but that is far from the case. The prohibition
of killing is something that churches, states and individuals interpret as not ap-
plying under all circumstances, for instance in cases of conflict by the licensed
agents of society (soldiers and police). Theft is also much more ambiguous than
it looks at first, depending as it does on what one defines as property. The pro-
hibition of adultery (7) is generally taken to refer to sexual relations other than
those with a partner with whom one’s relationship is officially sanctioned. The
definition of this drives interpreters mad. For instance, does it only include re-
lationships intended for procreation, or can it refer to relationships of affection
which might include the sterile or homosexual? The prohibition against the bear-
ing of false witness (9), or dishonest testimony about people and events, can
be argued scarcely to achieve even the same power to clarify as the other three.
What one person might say about another that could be dispassionately consid-
ered true or false is virtually impossible to identify. One can only do one’s best to
be truthful and that is hardly the basis of a set of laws. In all of these examples it
is virtually impossible to treat ostensibly categorical Commandments as anything
other than an attempt to establish principles for law at a certain time in a certain
context.

What is needed is some guiding principle that offers the capacity both to inter-
pret law and the deontological principles that religion and other belief systems
apply to human conduct. The morality that Dworkin offered as that guiding prin-
ciple is rooted in knowledge and understanding of human behaviour as individu-
als and as members of society. To return to the Commandments to illustrate this,
the prohibition on killing in the sixth cannot usefully be seen as dependent on the
will of a god. More to the point, it is solidly rooted in the almost universal human
revulsion against taking human life. To describe this as almost universal is well
advised. An extremely tiny minority find their fulfilment in killing and a rather
larger minority, when fighting in a war they believe is justified, can kill without
suffering excessive psychological disturbance. The vast majority have the rejec-
tion of killing so deeply embedded in their essential being that it makes laws on
killing merely an attempt to formalise something that already drives our conduct
individually and socially. Without wishing to overlabour the point, the prohibi-
tion of sexual conduct outside the marriage bed (and in quite a few ways within
the marriage bed too) is shot through with absurdities. The sexuality of human
beings is complex, ambiguous and fluctuating. Apart from a few helpful outlines
such as the regulation of formal partnerships (marriage, for instance) and protec-
tion of the vulnerable (laws on rape and sexual assault) there is little that law can
and should do about sex. Crazily, the law has nevertheless tied itself in knots over
sex for centuries. When we turn to information law, it seems particularly open to
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the suggestion that we need to think ethically, rather than merely legally. To take
only two examples, the areas of intellectual property and freedom of expression
fall much more comfortably within the domain of morality than that of law.

There is arguably only a limited sense in which intellectual property is prop-
erty at all. Land, buildings, animals and tangible goods of many kinds are easy
to identify as the property of one person or another, but this is not the case for
the products of the mind. Before print, those who wrote usually saw them-
selves as the presenters and interpreters of ideas already well established by the
great minds of the past. With the easy multiplication and distribution of printed
books the idea that a named person was responsible for what was written began
to emerge. Not until this sense was strong enough to be offered protection by
states in the form of copyright laws during the eighteenth century was intellec-
tual property more than a discussion point. States saw an economic advantage in
protecting their authors and set out to establish the principle that an idea could
belong to someone. And yet, at a very deep level people still do not accept the
validity of the concept. They know that originality is almost inconceivable: we
all stand on the shoulders of giants (or even pygmies) when it comes to our ideas.
This understanding emerges occasionally, such as when a joke is attributed to
someone like Groucho Marx and earlier versions are immediately unearthed. In
contrast, although folksongs must all have had a composer in some distant age
we regard them as somehow a product of the collective consciousness. Novels,
software, songs, pictures and all the other copyrightable forms all share these
often untraceable roots in the culture. This is why people download copyright
items from the Internet with little trace of conscience: they perceive them as
something to be shared rather than owned. Indeed many creators of intellectual
property feel this too and make their creations available via open access in return
for the minimum of an acknowledgement. Policing intellectual property laws
will thus always be a problem and only an ethical approach can assist navigation
through the world of ideas.

Freedom of expression similarly depends on the human perception that ideas and
information should not be restricted by laws and systems of regulation. At a very
basic level, human beings revel in gossip. Although this is usually regarded with
disapproval it can also be seen as a way in which necessary judgements on the
character and reliability of others can be formed. In human society secrets are
disliked and violated with little compunction. When it comes to the dealings of
those who hold economic and political power, the desire for knowledge becomes
much more than a relish for gossip. Society needs the means to understand the
processes of law-making, administration and business so as to permit the pos-
sibility of restraining the excesses of those who hold power. Without this we
are in serious danger of being the victims of the devious and corrupt calcula-
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tions of an influential few, not to mention their carelessness and blunders. This
is why the Universal Declaration of Human Rights protects freedom of expres-
sion in Article Nineteen and why campaigners press for transparency laws. Yet
freedom of expression is under constant threat from states, politicians, churches
and other belief groups, and business interests both national and international.
Internet regulation, for instance, may seem comparatively light in the Western
democracies, but for an enormous proportion of the global population access is
closely restricted. States set up firewalls and surveillance systems and are in the
process of developing alternative Internets more totally under their control. All
this is usually alleged to be in the interests of protecting state security, national
unity and even national culture. The human rejection of such developments is
not something that is driven by international conventions like the UN’s Universal
Declaration. It stems directly from human needs and desires.

When we look at information law from this perspective of human needs and de-
sires, human dignity and human rights, we obtain radically different insights into
our dealings with information. The ICIL conference, by combining discussion of
ethics and law serves a powerful moral agenda. To adapt Dworkin’s terms, ICIL
contributes to the creation of little sources of intense light that can be turned on
our perceptions of information and ultimately offers to help its participants and
the readers of the conference proceedings become diamonds in the cosmic sands.

Paul Sturges

Professor Emeritus
Loughborough University, UK.



l. Keynote presentation of
the 5% ICIL 2012






The brain at the centre of the information universe:
lessons from popular neuroscience

Paul Sturges

Introduction

Information science is a stimulating field in which to work for many reasons.
Paradoxically one of these is because it lacks what we are encouraged to regard
as the touchstone of disciplinary strength: a powerful and distinctive body of
theory. Because the extant theories of information do not always inspire and in-
volve, we are forced to look outwards for ideas and, in addition, research meth-
ods and areas of study. The need for eclectic thinking and research might be
somewhat frightening, but it offers the imaginative researcher wonderful scope
to choose human activity and environments from which to develop perceptions
of information in action.

In the past this was frowned on. For instance, the doyenne of user studies re-
search, Carol Kuhlthau of Rutgers University, was warned by colleagues that her
first steps into what became a successful career-long exploration of people and
their relationship with information risked jeopardising her academic future. For-
tunately her imagination and determination led her onwards into rich and stimu-
lating areas. Ultimately her research in these areas enabled her to establish user
studies as a counterbalance to the rather dry theory of the information retrieval
(Kuhlthau, 1991). There is much more of this type of path breaking work to be
done in information science, both at the micro level (empirical studies of specific
problems in well-defined environments) and the macro/theoretical level. To con-
tribute to information science, we still need to look outwards. The contention on
which this essay builds is that in the field of neuroscience we can discover some-
thing of what we need to create a richer and more meaningful discipline.

What follows is mainly based on a reading of popular neuroscience undertaken
by an information scientist. The route into a new disciplinary area is easiest if
the discipline has a body of popular writing, and neuroscience very definitely
has that. There is a positive outpouring of books, journalism and broadcasts that
popularises neuroscience’s findings. For instance, high profile broadcasts in the
UK include BBC Radio 4’s ‘Brain Season’ of programmes transmitted in Novem-
ber 2011, and backed by podcasts and blogs. Soon after, in January 2012, the
Royal Institution’s 2011 Christmas Lectures (for children) www.rigb.org, ‘Meet
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the Brain’ by Bruce Hood, were televised on BBC 2. Some, but far from all, of the
recent books are specifically referenced in what follows and others (Goldblum,
2001; Winston, 2003; Zimmer, 2005; Edelman, 2006; Gay, 2009; Hood, 2009;
Appleyard, 2011) were consulted for this paper. At the same time, the articles
in the magazines and quality newspapers, many of them in the form of book re-
views, are simply too numerous to mention.

In a flow of popularisation such as this, there is always a danger that the disci-
pline concerned might be misrepresented in the interests of sensationalism. This
reading has been undertaken in the understanding that neuroscience is particu-
larly vulnerable to this. We will not ignore the suggestion which is often heard
that popular neuroscience, maybe even neuroscience itself, is exaggerating the
capacity of current research to explain the phenomena with which it deals.
Despite that, the starting point of this essay is that the literature now offers a
knowledge of the brain and its workings which challenges the assumptions of
a host of human-centred disciplines. The contention is that disciplines such as
theology, psychology, pedagogy, computer science and, of course, information
science are all obliged to respond to the findings of neuroscience and generally
to concede that their assumptions about human beings have been based on com-
paratively cloudy perceptions, rooted in insufficiently powerful research.

Changing information science

A brain-centred approach to information science requires quite a serious re-ex-
amination and rethinking of much of what has been written or taught in infor-
mation science for more than half a century. However, before beginning, we do
need to accept that although relevant and helpful knowledge and ideas are abun-
dant in neuroscience, the discipline itself probably still lacks a ‘big theory’ (Ram-
achandran and Blakeslee, 1999, preface). So we need to ask ourselves whether
one discipline (information science) can usefully turn to another (neuroscience),
which itself is still in the process of developing its body of knowledge and theory.
Our contention is that although this involves risk, it is still better than staying
safe within the protective envelope of existing theory. This could be seen as a
challenge to the paradigm of the discipline. That would be a big enterprise to un-
dertake, and cynicism about suggestions concerning paradigm change is natural.
Raymond Tallis, one of the most penetrating critics of the enthusiasm for neuro-
science, strikes out hardest against it. He suggests that ’A new paradigm” means
lots of lovely conferences and papers’ (Tallis, 2011, p. 60). However, he does
go on to add that ‘It may also help you to overcome a crisis of confidence in the
value or validity of what you are doing’. This is surely the point: an entry into the
area of basic theory can be well worthwhile, but it does require ‘lovely confer-
ences and papers’ and it is not always popular.
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It is our contention that in most of the considerable body of writings on informa-
tion theory and the theory of information seeking in particular, no role or insuf-
ficient role has been offered for the human brain. Yet the brain is the organ in
which information arguably becomes information, and certainly takes on any of
the significance which it might have. Information science is at its least helpful
when it takes a simplistic view of the mind and makes use of the Shannon-Weav-
er model which deals with the problem in communication science of transferring
signals over a ‘noisy’ channel (Shannon and Weaver, 1949). But as Rose (2005,
p- 103) puts it: ‘Affect and cognition are inextricably engaged in all brain and
mind processes, creating meaning out of information - just one more reason why
brains aren’t computers.” A summation of ideas on information seeking, such as
that by Wilson (2000), shows how it has been much refined and adapted over
the years. Cognitive psychology has moved much more to the centre of the disci-
pline’s thinking on human responses to information. Yet there remains at its core
a sense that the mind is best understood by likening it to a computer, and that
much of what needs to be said can be regarded as a matter of machine talking (as
effectively as possible) to machine.

If we turn to the best recent titles on information the tendency persists. Gleick
(2011) is a fascinating and stimulating read, full of stories and examples, but
essentially it does not stray far from the Shannon-Weaver perspective. Floridi
(2010)’s elegant and persuasive thoughts on information, can still be read as
dealing with information as if it were a phenomenon independent of the observ-
er or receiver. Thus, he writes of categories such as mathematical, semantic and
biological information, adding in a chapter on neural information (p. 86) that
‘The brain is still a continent largely unexplored. One of the great informational
puzzles is how physical signals, transduced by the nervous system, give rise to
high-level, semantic information’. This is surely true, but that puzzle is right at
the centre of any worthwhile theory of information and we need to address it
however problematic the means available to us might be.

In most theory on information seeking, the ‘mind’ of an imperfectly articulated
‘self’ has sought and received information acquired in positively structured ways
that, on reflection, bear little resemblance to the hunches and inspirations of real
life engagement with information, or indeed its confusions and compromises.
The information scientist’s notional information seeker has moved in a conscious
way from the first imprecise perception of an information need, through to the
need’s definition and refinement, its transformation into search terms that can
be used to address information resources and the obtaining of an appropriate
response when they are so addressed. Whether it is acknowledged or not, this
looks like a Shannon-Weaver inspired approach. Unusually, a keynote speaker
at the 2012 BOBCATSSS Conference in Amsterdam (Shapiro, 2012) did prof-
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fer some means to mend Shannon-Weaver, which he described as broken (or, in
his oral presentation, inadequate in the first place). In defence of information
science, neuroscience has until recently offered only limited help in theory mak-
ing. Knowledge of the brain has been tantalisingly incomplete and not especial-
ly helpful to the layperson. That has changed. If we ask why there has been a
change, the answer is solidly based in the technology available to the research
scientist.

Neuroscience

In the past, there was only a limited range of approaches from which to derive an
understanding of the brain. A wonderful exhibition at the Wellcome Collection
in London in May 2012 (Kwint and Wingate, 2012) graphically illustrated these
in striking, frequently bizarre, and often inspiring detail. Today, medical ethics
generally rules out intrusive investigation and experimentation with the brains of
living human subjects. Dissection of the brains of dead subjects had established
the basic shape and structure of the tissue in Hellenic times. The various parts
of the brain were named and gradually some comparatively clear idea of func-
tions performed there has been developed. A crude version of some of this might
say something like - we can observe that the brain has two hemispheres, each
split into four further components: occipital lobe (connected visual processing);
temporal lobes (language and sound processing); parietal lobes (perceptions of
space); frontal lobes (thought and planning). The distinction between the two
hemispheres is important and we will return to that in the following section. Be-
neath the hemispheres there are the structures of the limbic system which are
often spoken of as the seat of the emotions, and the hippocampus which plays
a part in the storage and retrieval of memories. Then there is the cerebellum, at
the back of the brain, that is increasingly seen as the seat of various aspects of
cognition, including language and reading. Further reading on any of this reveals
that neuroscientists have identified a great deal about the functions these and other
parts of the brain seem to perform and how they interact with each other. How-
ever, the attempt to tie any specific brain function exclusively to one brain area has
been a failed project. What happens in the brain is much more complex than that.

Some insight into that complexity was developed in the nineteenth century,
when a great deal was learned by inference from the experience of people who
had suffered brain and other neurological injuries. Whilst at first people’s re-
sponse to brain injury was used to infer which functions were dependent on the
damaged area, later it became clear that the brain has a degree of plasticity that
enables it to compensate for much damage. One of the first widely studied and
publicised instances of brain damage as a clue to brain function was that of Phin-
eas Gage. In 1848 whilst working as an engineer on railway projects a premature
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explosion drove an iron shaft completely through the frontal lobes of his brain.
This did not kill him or damage many of his mental functions, but it does seem to
have affected his personality, rendering an amenable and efficient personality ir-
ritable and erratic. Gage’s case encouraged theorising on the function of the fron-
tal lobes and, presumably, also the medical use of lobotomy to treat personality
disorders. Subsequently, physicians and neuroscientists have looked in detail at
the way in which compensatory changes have occurred after damage to areas of
the brain (Ramachandran and Blakeslee, 1999 and Ramachandran, 2004).

The important point is perhaps that the brain has an amazing capacity to switch
functions between areas in response to damage, which suggests that communica-
tion and what we might call cooperation between areas of the brain is at least as
important as specialisation. It also seems that the brain grows and strengthens
according to the ways in which it is used. A clear formulation of this is offered by
Carr (2010).

The recent discoveries about neuroplasticity make the essence of the intellect
more visible, its steps and boundaries easier to mark. They tell us that the tools
man has used to support or extend his nervous system - all those technologies
that through history have influenced how we find, store, and interpret informa-
tion, how we direct our attention and engage our senses, how we remember and
how we forget — have shaped the physical structure and workings of the human
mind. Their use has strengthened some neural circuits while leaving others to
fade away (Carr 2010, p. 48).

What Carr is pointing towards here is the anxiety that use of the Internet is actu-
ally changing users’ brains, and maybe not for the better. There is the germ of a
research programme in this suggestion and information scientists by turning to
current neuroscience seem now rather well equipped to pursue it.

What has made greater progress in research in neuroscience possible is the avail-
ability of a range of sophisticated scanning techniques. In the first half of the
twentieth century, ways of measuring blood flow and electrical charge in the
brain began to be developed. From the former, the technique known as Posi-
tron Emission Tomography (PET scanning) was developed to provide three di-
mensional images of the brain at work. Since then, Magnetic Resonance imaging
(MRI) and functional MRI (fMRI) have been developed to provide images of even
greater clarity. Now Magnetoencephalography (MEG) can read very small traces
of magnetic activity during periods of thousandths of a second. Today, the activ-
ity of a single neuron can be monitored, as can many neurons working together.
‘Using PET scans and fMRI, we can now find what parts of the brain are active or
inactive when a patient performs a specific action or engages in a specific men-
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tal process’ (Ramachandran, 2004, p. 85) In this way previous vagueness about
what actually happens in the brain is in the process of being reduced.

One of the most important consequences of this is that the more we learn about
the brain the less obvious it seems that there is a specific location for conscious-
ness. The challenge of locating consciousness has been described as ‘how inten-
tional reasons can be reconciled with neural causes through many-to-one map-
ping of neural activity onto cognition’ (Scholl in Gay, 2009, p. 177). It is detailed
awareness of the neuroplasticity of the brain that has led to the conclusion that is
not necessarily to a specific area of the brain that we must look for understanding
of any aspect of brain function, but to the neural connections between parts of
the brain. The sum of all these connections is now often referred to as the con-
nectome (Seung, 2012) and there is a kind of mantra: ‘You are your connectome’,
or as Le Doux (2002, p.ix) puts it “You are your synapses’. This moves us closer
towards being able to say something useful (to information science and other dis-
ciplines) about human consciousness.

In particular, there is a new understanding of the significance of consciousness in
relation to the host of automatic functions that the brain performs. This relates
to a line of enquiry that has been pursued intensely since Freud pointed out more
than one hundred years ago that at least half of what goes on in the brain takes
place at a subconscious, or unconscious, level. Probably the Freudian perspective
concentrated too exclusively on the problems and disturbances that the uncon-
scious mind causes our conscious selves. This might, in turn, have distracted our
attention from the positive role played by the autonomic nervous system which
can, for instance, identify things like statistical patterns well before conscious-
ness does. In fact as Eagleman (2011, pp. 131-2) puts it, ‘Almost all of our ac-
tions are run by alien subroutines, also known as zombie systems’. Learned and
instinctive systems generally work in managed relationships. Consciousness is
needed when there is a new problem to solve: it offers the cognitive flexibility
that zombie systems cannot offer. Eagleman concludes that consciousness is use-
ful, but only in small amounts for specific tasks (such as long term planning).

In this view of things, the unconscious brain serves consciousness on a need-to-
know basis, ignoring things until systematic thought is necessary and then pro-
viding the information, in a highly processed form for contemplation and deci-
sion making. We ourselves are not aware of the vast majority of our own brain’s
activities and we couldn’t cope if we did know what was happening. This might
seem to reduce humanity to a set of automatic, subconscious responses, some of
them described by the ugly word zombie, particularly disturbs those who feel
that a less (potentially) reductive interpretation is required. For instance, Hick
(20006, p205) points out that ‘Not only all personal relationships, but all crea-
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tive work in literature, painting, music, architecture, and equally in all the great
scientific advances, pre-supposes a significant degree of intellectual and physical
freedom.” Well, yes, but what does ‘significant’ mean in this context?

Perhaps the most robust, but also tantalisingly flawed, approach towards answer-
ing this question is that of Tallis (2011) who regards the human mind as much
more than the sum of the neural activity which we are currently able to measure.
Indeed he identifies a phenomenon he calls neuromania, by which he means the
belief that what we can learn from neuro-imaging explains virtually all mental
phenomena. He draws attention to a ‘gap, which cannot be closed, between ex-
perience and what neuroscience observes’ (p. 97). He then adds that in his view
‘The claims for correlations between psychological functions and brain activity
based on neuro-imaging techniques are very dodgy indeed’ (p. 193). Some of the
problem he traces back to the use of the Shannon-Weaver model, arguing that it
dehumanises perception, attention and awareness in human beings in favour of
an emphasis on a neutral definition of information, unconnected with meaning
or significance. His message is intended as a salutary warning to those who dab-
ble with neuroscience. But Tallis’s angry mode of expression and his consistent
rejection of biological/evolutionary arguments (‘darwinitis’, in his terms) often
leads the reader to expect that he will find a place for something like an immortal
soul in accounting for human achievement. As a self-proclaimed humanist athe-
ist he rejects this, but his unwillingness to be very specific about what exactly
he thinks makes human beings so unbound by their measurable brain activity is
ultimately unsatisfying.

Tallis’s polemic encourages us to be cautious in our dealings with neuroscience,
which is good, but he offers no convincing alternative. After reading him we re-
turn again to our contemplation of the interaction between subconscious and
conscious to which neuroscience draws our attention. Reduced to rather simplis-
tic level, what we obtain from our reading of neuroscience is that we are both
creatures of instinct and rational individuals. In the scientific observation of the
workings of the brain we can now see both of these aspects of our selves in ac-
tion. If we then turn this notion to our relationship with information, it begins
to appear in a new light. Information is what it is because we are what we are,
and we are brains, at the centre of a sensory apparatus that feeds us with percep-
tions, with an individuality conditioned by our social existence with other hu-
man beings. With the brain as a consistent starting point for our theorising we
are obliged to engage with the questions that form the disciplinary area of infor-
mation science in fresh ways. Just exactly what those ways are and where they
lead us can only be sketched out as a set of suggestions at present and the next
section is only a tentative entry into the field.
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Information implications

The idea of the brain as an organ that receives and processes massive quantities
of information in a host of deeply or lightly coded forms, but not necessarily
dominated by conscious intervention naturally leads us to ask ‘Is this where we
will find significant implications for information seeking and use?’ We would an-
swer this in the affirmative, whilst admitting that the implications are compara-
tively imprecise. To make some progress towards better answers, we can turn for
help to writers who have relevant ideas about human abilities and behaviour.
Here we will make some use of the ideas of two distinguished and academically
respected writers: Daniel Kahneman (Nobel Prize winner and Emeritus Professor
at Princeton University) and Mihaly Csikszentmihalyi (formerly of the Univer-
sity of Chicago and now Claremont Graduate University). They are not alone in
putting brain activity somewhere near the centre of what they say: nudge theory
does this too (Thaler and Sunstein, 2008). This is a libertarian paternalistic at-
tempt to understand social behaviour and identify ways of subtly pushing (nudg-
ing) the public in one direction or another. It seeks to bypass ‘top of the mind’
perceptions and to access ‘unconscious feelings and emotions’ by using data gath-
ering methods such as focus groups. In this it shares a great deal of ground with
the manipulative marketing techniques used by business corporations to influ-
ence consumers’ attitudes towards their products and services. This kind of ex-
ploitation of the unconscious mind to act in ways that conscious consideration
might reject is not exactly what we are discussing here. In contrast, both Kahne-
man and Csikszentmihalyi offer approaches which offer to optimise human ef-
fectiveness through recognising the duality of the brain.

Before looking at what Kahneman has to say, it is important to note that there
is a distinction, clarified first from studying patients with damage to one hemi-
sphere of the brain, and subsequently given support by neuro-imaging, between
the functions of the left and right hemispheres of the brain. Until the 1990s,
there was a sense that the left hemisphere of the brain was much more important
than the right, because of the strong evidence that it is the significant location
of the rational and language-related activities of the brain. In a sense this almost
dismissed the right hemisphere as an area where the necessary but ‘lower’ au-
tomatic, animal processes of the brain took place. However, studies of patients
with right hemisphere damage showed that there could be a loss of significant
areas of understanding, such as the interpretation of pictures and maps, the use
of metaphors and jokes, and a grasp of the links between ideas and an ability to
make sense of problems holistically. It seems to be the right side of the brain that
produces answers to questions and problems ‘out of nowhere’. Lehrer (2012) as-
sociates it with human creativity. The left hemisphere produces answers more
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slowly, working hard to search memory, test ideas and reason out solutions, but
often seems to get tired and experience difficulty progressing. The right hemi-
sphere then seems to take the information, experience and ideas generated by
the left side and seek answers through associative processes. What is more, the
emergence of an answer is often marked by increased evidence of electrical fre-
quency activity in the anterior superior temporal gyrus, which is located in the
right hemisphere.

What Kahneman (2011) does is give a slightly different twist to the balance just
described. He talks of System One (right hemisphere) which thinks fast, is in-
tuitive, associative, metaphorical, automatic, impressionistic and cannot be
‘switched off’. System Two (left hemisphere), in contrast, thinks slow, is deliber-
ate, attentive and hard working. In problem solving, it is brought in to play when
things get difficult. This is the conscious being; the self that seems to define us as
individuals. Kahneman points out that for the most part System Two effectively
defers to System One. The problem, as he sees it, with System One is that it is not
good with detail and rushes to conclusions in a way that might prove inadequate
because it can be irrational, biased, and prone to interference effects. In conse-
quence, ‘as we navigate our lives, we normally allow ourselves to be guided by
impressions and feelings, and the confidence we have in our intuitions, beliefs
and preferences is usually justified. But not always’ (Kahneman, 2011, p. 4). He
argues that System One can be a problem because it is prone to mistakes based on
misplaced confidence and System Two, which introduces scepticism, is needed to
handle complex and difficult problems. Kahneman’s main concern could be said
to be the encouragement of critical thinking and well-reasoned solutions through
the more effective use of System Two. This implies that what we need in life, and
in our interaction with information, is an optimum reliance on fast or slow thinking;
right and left hemisphere cooperation; and System One and System Two balance.

Where we might find interesting pointers towards this balance is in the idea of
‘flow’. This concept elaborated by Csikszentmihalyi (1990), describes a mental
state of full immersion in a mental or physical activity to the extent that there is a
loss of self-consciousness and the emotions are directed towards a full involvement
in performing and learning. Elements of this approach can be identified in eastern
meditation techniques, in educational systems such as the Montessori Method, and
in the advanced coaching of sportspeople. As Csikszentmihalyi describes it, it is
the ideal harmonisation of Kahneman'’s System One and System Two, in the inter-
ests of effective, and ultimately satisfying, activity. Consciousness in a state of flow
harnesses our intuitive reception of information in a purposeful way.

The function of consciousness is to represent information about what is happen-
ing outside and inside the organism in such a way that it can be evaluated and
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acted upon by the body. In this sense, it functions as clearing house for sensa-
tions, perceptions, feelings and ideas, establishing priorities among all the di-
verse information. Without consciousness we would still ‘know’ what is going
on, but we would have to react to it in a reflexive, instinctive way. With con-
sciousness we can deliberately weigh what the senses tell us, and respond accord-
ingly (Csikszentmihalyi, 1990, p. 24).

In flow the brain uses both systems in a balance that is appropriate to the occa-
sion and need. In sports, for instance, we can talk of the zone as a perfect balance
between conscious intent and a complex set of subconscious perceptions and cal-
culations. A ball coming at a fielder in cricket or baseball with a velocity and
curve of trajectory that the eye does not have the time to formulate as a single co-
herent message to the receptor areas, and so hard and heavy that the hands must
be perfectly placed to receive it and soft enough for it to sink into them and stay,
will never be caught by conscious calculation.

If we try to turn this to real life information use situations, flow can be identi-
fied very closely with the intuitive nature of searching and surfing the web. The
web and its hyperlinked resources are particularly conducive to the experience of
flow because the human brain (the right hemisphere in particular) is particularly
adapted to exploring resources and searching opportunities that have naturally
associated structures. Decisions based on systematic planning are less important
than following the implications of connections that are offered incidentally in
the course of scanning and reading hyperlinked content. It is true that one can
experience more or less this phenomenon in a great library, which on the face of
it is essentially adapted to the rational, left hemisphere, approach. At the end of
a day in a major research collection one is surrounded by a pile of books fetched
from the shelves in response to clues and bibliographical guidance obtained
along the way. The outcome may well be a thorough enlightenment on some top-
ic. This is, however a very clumsy process, delightful though it may be, requir-
ing catalogue use, conversations with librarians, trips up and along the shelves,
consultation of book indexes and other time-consuming activities. It is flow, but
not as we have come to experience it. The brain can handle these connections,
clues and pointers much faster than a library can offer up the resources. It is as
if we have been waiting for something that can respond to our inherent capacity
to work in the flow. Today the wait is over, we do have an answer, or the best
answer available at this juncture, in the form of the web. It cannot tell us every-
thing we might need to know and it might well provide us with poor or deceptive
information. However, it does enable our consciousness to put into play what is
clearly our default information gathering mode, which is intuitive, right hemi-
sphere, and definitely System One.
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So, to summarise, there is just too much happening in the brain at any one time
for the conscious mind to handle the data and calculations that even a simple
process, like standing up and walking for a few paces, requires. Most of what
we do (and think) is handled somewhere below the level of consciousness. Once
we recognise this in relation to our educational, professional and leisure use of
information, we can see that an information activity that provides a guaranteed
direct line between the need to know (apprehended or implicit) and some form
of resolution of the need is almost inconceivable. One line of enquiry, one docu-
ment with one answer is just not the way we need to work and assuming that
there is may even inhibit the power of our brains to work most productively. We
need a broad exposure to information of the kind we could find in a very big,
very accessible library, and of which we now have a virtual equivalent available
for our use on both fixed and mobile devices through the web. We can immerse
ourselves (browse or surf), quite naturally achieve the flow, experience serendip-
ity, let our imagination run free and reach unexpected conclusions. What we are
doing is essentially accepting the message, implicit in so much of what we learn
from neuroscience. This is that we need to free ourselves from an unhelpful over-
concern with the conscious mind and put the whole of the brain at the centre of
our information universe.

Conclusion

This attempt to learn something relevant to information science from popular in-
terpretations of neuroscience has been used to propose a brain-centred approach
to information science. Certainly we hope that the usefulness of neuroscience-
related approaches on small scale projects is apparent. To take a single example,
the implications for information literacy are considerable. We have suggested
above that we need to accept the significance of our fast, left hemisphere, System
One mental activity in our relationship to information. If we go down that route,
then the embedding of a discriminating and skilful approach to information in
people’s System Two mental activity moves to the centre of our concerns. System
One searching is exciting and productive, but implicit in it is the danger of the
intrusion of a certain degree of error, bias and confusion. This calls for a counter-
balance. Information literacy programmes seek to empower the searcher, and the
first step in that empowerment is to understand the strengths and weaknesses of
individual mental processes. Once that is established, selection of the most suit-
able content for programmes and methods of assisting learners can be devised.
In this we can possibly identify another potential line of enquiry from which a
brain-centred approach might demonstrate its ability to generate a research pro-
gramme. A research programme would necessarily try to make use of the brain
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scanning techniques discussed earlier. Concerned not merely to be a bearer of
suggestions for others to pursue, at the time of writing the author is discussing
ways of doing this with colleagues who have access to a suitable facility.
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The adoption of anti-circumvention regulation
in the EU and the US; an ill-grounded decision?

Petroula Vantsiouri

1. Introduction

At both sides of the Atlantic, anti-circumvention provisions were adopted long
before the real potential of digitization and the internet was revealed. In Europe,
the first anti-circumvention provision was adopted at Union level in 1991; article
7(1)(c) of the Software Directive! required the prohibition of facilitation of cir-
cumvention of Technological Protection Measures (TPMs) protecting computer
programs. Since 2001, article 6 of the Information Society Directive? asks for the
prohibition of circumvention and facilitation of effective TPMs protecting copy-
right works, other than computer programs.® In the US, the Digital Millennium
Copyright Act* (DMCA) introduced anti-circumvention provisions in 1998, add-
ing a new Section 1201 to the 1976 Copyright Act.>

1. Directive 2009/24/EC of the European Parliament and the Council of 23 April 2009 on
the Legal Protection of Computer Programs, O.]. L111, 16, 05/05/2009, which replaced
Council Directive 91/250/EEC on the legal protection of computer programs, O.]. L 122,
17/05/1991, 14/05/1991.

2. Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related rights in the information society,
0.].1L167,22/06/2001 (henceforth Information Society Directive).

3. Although in the EU anti-circumvention is also regulated by the Conditional Access Directive,
its examination falls outside the scope of this paper, as the protection from copyright
infringement was not among the aims set by the legislature, as protects TPMs embedded by
service providers to avoid the unauthorized reception of their conditional access services,
regardless of whether they contain copyright works. Directive 98/84/EC of the European
Parliament and of the Council of 20 November 1998 on the legal protection of services based
on, or consisting of, conditional access, O] L.320, 28/11/1998.

4. Pub. L. No. 105-304, 112 Stat. 2860, 28/10/1998.

5. Although the 1988 Satellite Home Viewer Act, the 1984 Cable Communications Policy Act
also contain anti-circumvention provisions that prohibit the manufacture of devices intended
for unauthorised satellite and cable signal reception, their examination falls outside the scope
of this paper, as the protection from copyright infringement was not among the aims set by
the legislature, as they protect service providers from unauthorised reception of encrypted
services regardless of whether they contain copyright works. See Satellite Home Viewer
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Although the introduction of anti-circumvention regulation in the EU and the
US was hailed as a necessary instrument to promote the development of an elec-
tronic marketplace and protect authors and creativity, it was ill-grounded. The
Software Directive is the most characteristic example. In 1988 the Commission
rejected the idea of an EU initiative to protect computer programs with techni-
cal devices with the rational that “further experience [was] needed with their
use in practice”.® Just one year later an anti-circumvention provision was includ-
ed in the 1989 initial proposal of the Software Directive without any justifica-
tion offered either in the Explanatory Memorandum of the proposal or in any
other official document.” What is even more surprising is that the explanations
provided by the Commission for the adoption of the Software Directive actual-
ly disfavoured the legal protection of TPMs. In the same document, where the
first provision that introduced anti-circumvention at a Union level appeared, the
Commission argued that copyright and not contract law was the most appropri-
ate form of legal protection for computer programs, as

“in some areas, the balance of power between producers and users of com-
puter programs may not permit the latter to negotiate equitable contract
conditions, due to the market strength of some software suppliers”.

One may wonder on what grounds negotiating conditions for the use of compu-
ter programs could be problematic, whereas imposing the conditions for use of
computer programs through the use of technological systems was not.’

Act (1988) codified as 17 U.S.C. Section 119, which amended the Communication Act of
1934, c.652, Title VII, para. 605, 48 Stat. 1103, codified as 47 U.S.C. Section 605 and Cable
Communications Policy Act of 1984, Pub. L. No. 98-549, 98 Stat. 2779, codified as amended
in scattered sections of 47 U.S.C., which created 47 U.S.C. Section 553.

6. Green Paper on Copyright and the Challenge of Technology - Copyright Issues Requiring
Immediate Action. COM (88) 172 final, 7 June 1988 (henceforth 1988 Green Paper), p. 181,
para. 5.5.4.

7. In the Explanatory Memorandum of the Initial Proposal the Commission noted that many
programs were marketed with technical protection systems and concluded that “[i]f such
systems are used by rightholders to protect their exclusive rights, it should not be legally
possible to remove or circumvent such systems without the authorization of the right
holder” without offering any justifications regarding the reasons why it should not be legally
possible to circumvent them. Proposal for a Council Directive on the legal protection of
computer programs, COM (88) 816 final, SYN 183, Submitted by the Commission
on 5 January 1989, 89/C 91/05, p. 9 (henceforth Software Directive Initial
Proposal).

8. Software Directive Initial Proposal, p. 3-4.
9. Ibid, compare p. 4 and p. 9.
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Nonetheless, justifications for the legal protection of TPMs can be found in the
legislative documents that led to the adoption of the other anti-circumvention
norms. Despite the differences in their formulation, the justifications brought
forward can be categorised as three main arguments. Legislatures expected
that the advent of technology would facilitate copyright infringement, it would
change the nature of reproduction for private use and that it would require the
development of new business models for the exploitation of copyright works.

In that regard, this paper examines the true dimensions and the novel character
of the alleged issues that TPMs and anti-circumvention norms would tackle, as
well as the suitability of the adopted means to achieve the envisaged objectives.

2. Facilitation of Copyright Infringement

The first reason offered by legislatures to justify the necessity of affording le-
gal protection to TPMs was the allegedly novel threat that the digital networked
environment posed for copyright. Throughout the legislative history of the In-
formation Society Directive and the DMCA it was claimed that the ease of copy-
ing, the new models for dissemination of copyright works and the difficulty in
detection and enforcement of copyright law would facilitate the infringement of
copyright.

In the 1995 Green Paper the Commission anticipated that “[t]he digitization
of works or other protected matter [...] would create new scope for piracy and
the incentive to engage in it” and that “the danger of piracy and improper use
without payment to the rightholders will increase”.!? Two years later in the Ex-
planatory Memorandum of the Proposal of the Information Society Directive it
pointed out that “[t]he growing availability of protected works and other subject
matter in on-line digital formats, also creates significant new risks for large-scale
piracy of intellectual property.!! Similar concerns were raised in the US before
the adoption of the DMCA. In 1998 Senate Report it was stated that “[d]ue to the
ease with which digital works can be copied and distributed worldwide virtu-
ally instantaneously, copyright owners will hesitate to make their works readily
available on the Internet without reasonable assurance that they will be protect-

10. 1995 Green Paper, p.28.

11. Proposal for a European Parliament and Council Directive on the harmonization of certain
aspects of copyright and related rights in the Information Society, Explanatory Memoran-
dum, COM(97) 628 final, Brussels, 10.12.1997 (henceforth InfoSoc Explanatory Memoran-
dum), p.7.
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ed against massive piracy”.!? The House predicted that “[w]hile such rapid dis-
semination of perfect copies will benefit both U.S. owners and consumers, it will
unfortunately also facilitate pirates who aim to destroy the value of American
intellectual property”.!3

Likewise, the alleged need for efficient enforcement of copyright appears to be
behind the adoption of Article 7(1)(c) of the Software Directive, although the
Commission and the Council did not provide explicit justifications, as mentioned
above.!'* Nonetheless, given the placement of the anti-circumvention provision
in the Initial Proposal under the title “Secondary Infringement”, one may assume
that concerns regarding indirect infringement and preparatory actions for the fu-
ture infringement of copyrights lay behind the inclusion of what was at the time
article 6(2) of the Initial Proposal for the Software Directive. According to the
Explanatory Memorandum for the Initial Proposal of the Software Directive “the
ease with which unauthorized copies of programs can be transferred electroni-
cally from one host computer to another, across national borders and without
trace” prompted Union action in order to ensure that copyright holders would
“bring successful actions against infringers”.!> As the circulation of circumvent-
ing devices was also considered by the Initial Proposal a means of secondary
infringement, one may assume that the same problem, namely the efficient en-
forcement of copyright law, was behind the Commission’s proposal to protect
TPMs legally.'® The view that article 7(1)(c) of the Software Directive was a

12. Senate Rep. No. 105-190, 105th Cong., 2d Sess. (1998) (henceforth 1998 Senate Report),
p.8.

13. H. Rep. No. 105-551, 105™ Cong., 2d Sess.(1998) (Part I) (henceforth 1998(a) House Re-
port), p. 9. See also H Rep. No. 105-551,(Part 2) 105th Cong., 2d Sess. (1998) (henceforth
1998(b) House Report), p. 25 “In contrast to the analogue experience, digital technology
enables pirates to reproduce and distribute perfect copies of works - virtually at no cost at all
to the pirate”.

14. See above notes 6 and 7.
15. Software Directive Initial Proposal, p. 9.

16. Article 6 of the Software Directive Initial Proposal remained unchanged from the Compro-
mise Amendment approved by European Parliament on 11 July 1990 and in the Amended
Proposal submitted by the Commission (See Amended Proposal of the Commission, COM
(90) 509 final published OH No. C. 320. 20. 12. 90.) After further debate between the del-
egations representing the Member States, the Council of Ministers was finally able to adopt
a Common Position on December 13, 1990, incorporating many of the new amendments
proposed. (See Text of the Council 14.12.90, 10652/1/90, p.182). The Common Position
included a completely new Article 7, which replaced Article 6 of the Amended Proposal.
This article, entitled “Special Measures of Protection”, required Member States to provide
remedies against acts which can broadly be called “secondary infringement”, such as know-
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means to protect computer programs against copyright infringements was also
shared by commentators at the time. Tapper categorised article 7(1)(c) as a pro-
vision that addresses “concerns relating to infringement of computer programs”!”
and Lehmann argued that it was enacted “for the purpose of direct, and also indi-
rect, combating of software piracy”.!8

One may dispute, though, the validity of the claim that high speed chain copy-
ing for commercial purposes and the ease of dissemination of copyright works
via the Internet constituted novel threats for the interests of copyright holders
and thus called for the adoption of new norms. Firstly, large scale, commercially
organised, unauthorised reproduction of copyright works threatened copyright
holders long before the digitally networked age. Secondly, new technologies
could not render commercially organised activities undetectable and thus make
the enforcement of copyright law impossible or harder. On the contrary, as dis-
semination of works online leaves traces, detecting infringers was made easier
than in the past. Thirdly, even if new technologies made home copying easier,
copying for private purposes did not constitute infringement in many countries
worldwide.

2.1 The threat of piracy before the emergence
of the networked digital environment

The “fight against piracy” constituted part of the standard rhetoric of copyright
holders when trying to promote their interests long before the appearance of the
networked digital environment.'® For instance, concerns regarding the future of
book trade and authorship itself have been voiced since the 18" century, when
reprints and abridgements of English books flourished outside and within the

ingly putting copies into circulation, and circulating any means the sole intended purpose of
which is to defeat technical measures applied to protect against copying of a program. (See
also T. Vinje, The History of the EC Software Directive in M. Lehmand & C. Tapper (eds.),
A Handbook of European Software Law, (1993) Part I p. 76.) The Common Position was fi-
nally adopted verbatim as the final Directive. (See Communication from the Commission to
the Parliament SEC (91) 87 final. SYN 183 of 18.1.91.)

17. C. Tapper, The Software Directive: The Perspective from the United Kingdom in M. Lehmann
& C. Tapper (eds.), A Handbook of European Software Law, Oxford (1993), p. 143, 159.

18. M. Lehmann, The EC Directive on the Protection of Programs in M. Lehmann & C. Tapper
(eds.), A Handbook of European Software Law, Oxford (1993), p. 163, 179.

19. Indicatively see I. Alexander, Criminalising Copyright: A Story of Pirates, Publishers and
Pieces of Eight 66(3) Cambridge Law Journal 625 (2007); J. Hughes, Copyright and
Incomplete Historiographies: of Piracy, propertization and Thomas Jefferson 79 Southern
California Law Review 993 (2009), 999.
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UK.2° Printer William Strahan warned that trade “must soon be destroyed if eve-
rybody is permitted to print everything,” whereas Thomas Birch’s bookseller, An-
drew Millar, was apparently “worried to death by such reprinting”. Daniel Defoe
argued that such practices robbed authors and readers from the “prize of learn-
ing”, and John Wallis, a mathematician, claimed that abridgements of the works
published might “endanger the loss of the author himself”.?!

With regard to music piracy, UK publishing firms in Victorian England were
alarmed, especially about American pirates who not only sold copies of British
copyright works in the US but also reintroduced them in the British market.?? In
the Edwardian era UK music publishers had to face the unauthorised mass pro-
duction of sheet music due to the advent of photolithography.?> Nonetheless, in
the late 19" and early 20™ centuries music publishing prospered as never be-
fore.* In the US at the turn of the 20™ century, sheet music publishers were
alarmed about the player piano, which threatened to reduce their revenues.?
Composer John Philip Sousa bemoaned the introduction of the technology, pre-
dicting “a marked deterioration in American music and musical taste, an inter-
ruption in the musical development of the country, and a host of other injuries to
music in its artistic manifestation”.26

20. A. Johns, The Nature of the Book: Print and Knowledge in the Making, (1998), p. 32,
449,454-456 arguing that in the pre-Statute of Anne period incidents of piracy seemed “to
be commonplace and representative” and that from the 17% century Dutch libraires reprint-
ed English books, a practice which flourished into the 18™ century as book trade increased in
sophistication and remained an issue well into the 19" also within the UK, as printers from
Edinburgh and Dublin imported reprints into London even after the adoption of the Statute
of Anne in 1710 Act. Johns further references Robert Darnton, Business of Enlightenment,
33 ff who argues that reprinting of a large work, such as an encyclopaedia, was immensely
profitable in Continental Europe and often regarded as a prestigious national project.

21. Johns, above note 20, p. 454.

22. For evidence of the music publishers’ concerns and details of litigation as published in the
musical press, see J. Coover, Music Publishing Copyright and Piracy in Victorian England
(1985), p. 13-24. See also Spinello R. & Bottis M., A defense of intellectual property rights,
Edward Elgar Publishing, 2009, Chapter two.

23. For a discussion of music publishers’ campaign for the introduction of criminal sanctions
against pirates of sheet music see Alexander, above note 19.

24. D. Krummel, Printing and Publishing of Music, Part II: Publishing under 4. The age of offset
printing, 1860-1975, in Grove Music Online, http://www.grovemusic.com, last access June
10,2013.

25. Sony v. Universal Symposium (Panel 3) : A New World Order?, 34 Sw. U. L. Rev. 211, 218 (2004)

26. M. Carrier, Innovation for the 21 Century, Harnessing the power of Intellectual Property
and Antirust law, (Oxford 2009) p. 107 citing John Philip Sousa, The Menace of Mechanical
Music, 8 Appleton’s Mag., 278-284 (1906).
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The rhetoric of piracy emerging as a novel danger was not abandoned in the late
20" century. In the 1970s, publishers were warning that “the unprecedented
technological progress harms the environment the way that DDT affects wildlife,
and if the condition is permitted to continue it may go beyond the point of no
return [...] Uncontrolled [...] photocopying may destroy the incentive for writ-
ing and the economic viability of publication”.?” Public outcries for the “novel”
piracy dangers were echoed in important international fora, such as the Inter-
governmental Committee of the Rome Convention, WIPO and UNESCO, who
drew “attention to the widespread and increasing unauthorised duplication of
phonograms and the prejudice it brings to the interests of authors, performers
and producers of phonograms”?® and emphasized that “the enormous growth of
commercial piracy and audio-visual recordings and of films all over the world is
posing dangers to national creativity, to cultural development and to the indus-
try, seriously affecting the economic interests of authors, performers, producers
of phonograms, videograms and films and broadcasting organisations”.?

Similar worries were also raised in Europe. In 1983, the UK Publishers Associa-
tion drew attention to the allegedly serious problem of book piracy, especially in
regard to developing countries.’° Piracy was one of the major subjects of debate
at the Symposium on ‘Copyright and Cultural Policy - The Gap Between Copy-
right and Related Rights Legislation and Technological Development’ held under
the auspices of the Council of Europe in June 1984. The participants stated in the
resolution that “piracy has assumed alarming proportions and is to be regarded
as a serious offence prejudicial to culture and the economy”.?! In 1988 the Com-
mission stated that “in recent years, piracy has emerged as a serious problem for

27. W. Nasri, Crisis in Copyright (1976), p. 14.

28. Intergovernmental Committee of the Rome Convention at its seventh ordinary session in
Paris on 22 and 30 October 1979, DOC. ILO/UNESCO/WIPO/ICR.7/11, para 24.

29. WIPO Forum on Piracy of Sound and Audio-Visual Recordings, Geneva, 25 to 27 March
1981. Geneva, WIPO, 1981 (No. 640). Furthermore, the Director General of UNESCO in
his letter to Member States dated 14 October 1983 said that “the investigations of world
communication problems has shown that, in recent years, the advent of new forms of print-
ing and recording technology, in particular, has led in many regions to an extension of the
practice of pirating works made available either in printed form (books, periodicals) or in
form of sound and audio-visual recordings (discs, cassettes, films and radio and television
programmes). See Ref. DG/0.1/286/290.

30. Statement by Mr. Clive Bradley of the United Kingdom Publishers Association in the WIPO
Worldwide Forum on the Piracy of Broadcasters and the Printed Word, Geneva, March 1983
(PF/11/S/2).

31. Doc. No. CC-GP11 (84) 16.
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copyright industries and for creative artists depending upon due respect of copy-
right for their living”.3?

Large scale unauthorised reproduction and distribution of works was thus by no
means a novel threat that emerged in the digital networked environment. Howev-
er, new technologies could alter the nature of commercial piracy, making it a more
significant threat for the interests of copyright holders in comparison to the past.

The US House stated in the Commerce Report that preceded the introduction of
the DMCA “in contrast to the analogue experience, digital technology enables
pirates to reproduce and distribute perfect copies of works - at virtually no cost
at all to the pirate.”*3 This statement though disregards the fact that not only the
reproduction and distribution of unauthorised copies has been perfected, but al-
so the reproduction and distribution of authorised copyright works. The “perfec-
tion” of copies is important to the extent that it makes the copies interchangeable
substitutes of the authorised originals.3* Of course, unauthorised reproductions
and original copyright works are not perfect substitutes as the level of substitut-
ability can be influenced by factors other than the quality of the unauthorised
reproduction, such as the desire to compensate the author of the work for her
creative effort. Nonetheless, contrary to the arguments of the legislature,®® dig-
ital advancements did not render the markets for authorised and pirate goods
substitutable to a greater extent than handwritten book copies or music sheets
did in the past. For example, an unauthorised handwritten copy of a manuscript
or handwritten music sheet substituted original handwritten works in the 15" cen-
tury, an imported US or Dutch book substituted a printed English book in the 19
century and large scale unauthorised reproductions of cassettes made with the use
of professional equipment could substitute the original works, just like the pirated
CDs and DVDs sold by professionals are substitutes of the original works.

32. 1988 Green Paper, p. 20. See also Recommendation No. R. (88) 2 of the Committee of
ministers to member states on measures to combat piracy in the field of copyright and
neighbouring rights, adopted by the committee of ministers on 18 January 1988 at the 414
meeting of the Ministers’ Deputies stating “aware that the phenomenon of piracy in the field
of copyright and neighbouring rights, that is, the unauthorised duplication, distribution,
or communication to the public of protected works, contributions or performances for
commercial purposes, has become widespread”.

33. 1998(b) House Report, p.25.

34. Substitutes are products that meet similar consumer demands. For two substitute goods a
price decline in one leads to a decline in the demand of the other.

35. InfoSoc Explanatory Memorandum, p. 11; NII Report, p. 10-11; B. Lehman, “Intellectual
Property and the National and Global Information Infrastructures” in P.B. Hugenholtz (ed.),
The Future of Copyright in a Digital Environment (1996), p. 103, 104.



PETROULA VANTSIOURI 97

Moreover, the claim that reduced costs of production and distribution of copies
of copyright works would induce greater levels of piracy is unsubstantiated. A
reduction of the costs of unauthorised reproduction would create a greater profit
margin for pirates, only if all other market factors remained the same. However,
as new technologies reduced the cost of production and distribution for pirates,
they also reduced these costs for copyright holders and allowed them to offer
their products in lower prices.

The example of the fall of productions costs for hardcover books of general inter-
ests in the digital environment verifies that. Although publishers argue that the
expenses for publishing a book do not differ substantially in the digital world, as
royalties and the need for editing and marketing remain the same,*® these costs
would only amount to 36.5% of a book’s cover price.>” For e-books there are
no returns, no warehouse fees, no printing expenses and shipping costs and the
costs for maintaining an electronic market place are substantially less than for
the maintenance of numerous bookstores®®. The costs for running a publishing
company are also reduced, as books are sold to a universal marketplace and there
is no need for the distribution networks of the off-line world.>* Moreover, the ad-
vent of technology gives the opportunity to authors to publish their works them-
selves without the cost of the publisher as an intermediary.

36. “Publishers only spend about 3.50% to print and distribute a hardcover. Hardcovers are sold
on a returnable basis, so the costs of retailer returns of unsold stock adds about another dol-
lar or so to the price of each book, depending on how they are accounted for.[...] But those
expenses do not change much in the digital world (royalties) nor does the need for editing
or marketing” R. Levine, Free Ride; How the Internet is Destroying the Culture Business and
How the Culture Business Can Fight Back, The Bodley Head, London, (2011), p. 166.

37. The calculation is based on publishers’ costs for hardcover books as reported in K. Au-
letta, “Publish or Perish. Can the iPas topple the Kindle, and save the book business?”,
The New Yorker, (April 26, 2010) available at: http://www.newyorker.com/
reporting/2010/04/26/100426fa_fact_auletta. “On a new, twenty-six-dollar hard-
cover, the publisher typically receives thirteen dollars. Authors are paid royalties at a rate of
about fifteen per cent of the cover price; this accounts for $3.90. Perhaps $1.80 goes to the
costs of paper, printing, and binding, a dollar to marketing, and $1.70 to distribution. The
remaining $4.60 must pay for rent, editors, a sales force, and any write-offs of unearned au-
thor advances. Bookstores return about thirty-five per cent of the hardcovers they buy, and
publishers write off the cost of producing those books.”

38. Ibid, “Burdened with rent and electricity and other costs, bricks-and-mortar stores are un-
likely to offer prices that can compete with those of online venders.”

39. Ibid, citing editor and publisher Jason Epstein: “When I went to work for Random House,

ten editors ran it. [...] We didn't need eighteen layers of executives. Digitization makes that
possible again, and inevitable”.
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So, following the same logic that the legislature accepted with regard to pirates,
copyright holders would be in better position now than in the past to exploit the mar-
kets for copyright works, as they would not have to bear the higher costs that their
predecessors had to bear and thus they could offer their products for lower prices.

Thus, at the time of the enactment of the anti-circumvention norms the “virtually
costless” reproduction of copyright works could have led to three different sce-
narios, depending on how copyright holders would have reacted to the techno-
logical advancements. If copyright holders took full advantage of the possibilities
offered by technological advancements and lowered the price of their products,
the profit margin for commercial pirates would be reduced and thus they would
be discouraged from engaging in unauthorised copying. On the other hand, if
copyright holders retained the same price despite the reduction in the production
costs, commercial pirates could benefit from “easy and costless” copying and be
induced into piracy because of the greater profit margin they would enjoy as a re-
sult of their reduced costs for reproduction. Finally, if both took equal advantage
of the new technologies the situation would not change from the past, since the
profit margin of the pirates would remain the same. Moreover, even if the advent
of technology actually created a greater profit margin for unauthorised activities
and induced commercial piracy, it does not follow that the demand for pirate
works would increase at a similar pace, as the demand for a work is influenced
by divergent factors.

Besides, assuming that reduced costs induced more people to engage in piracy,
pirates would also compete among themselves, driving some out of the market.
In any case, even if pirate works substitute the sale or rental of authorised works,
authorised and unauthorised works can never be perfect substitutes because con-
sumers take into consideration other factors such as the need to compensate the
author. The quantity of pirate works is not a crucial factor as such, given that
there were pirate works in the market before the introduction of the networked
digital environment.

In sum, piracy still threatened the interests of copyright holders in the networked
digital environment, however, this threat was not a novel one and its characteris-
tics did not change with the advent of technology.

2.2 TPMs and anti-circumvention were unable to stop commercial
piracy

Even if large scale unauthorised reproduction and dissemination of copyright

works would actually increase in the networked digital environment, TPMs

would be unlikely to deter commercial pirates. This was in fact pointed out by

the European Commission in the 1988 Green Paper with regard to the Digital
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Audio Tape (DAT) recorder, a digital recording and playback device developed
by Sony in 1987. The recording industry viewed the DAT recorder as a potential
problem in relation to home copying and the Commission proposed the use of
TPMs as a deterrent. It stated clearly, though, that TPMs would “not prevent the
determined pirate from producing illegitimate copies”.*® However, a decade later
the legislature did not provide any reasons in the legislative documents preceding
the adoption of the Information Society Directive or the DMCA justifying why
TPMs would deter large scale pirates.

Commercially organised piracy had thrived in the past when the reproduction
of works was subject to numerous limitations. Expensive production costs, long
printing schedules and limited markets for copyright works had not deterred pi-
rates from engaging in the infringement of others’ copyrights. Copyright holders
and the legislature repeatedly claimed that for every lock there is a key and it
would be naive to claim that the organised pirates would not be able to find it.
At a minimum, digital copy protection of non-interactive works is subject to the
analogue hole.*! Almost-perfect copies of music and audiovisual works can be
made by tapping into the analogue output of a player and once redigitised into an
unprotected form, duplicated indefinitely. Likewise, if text based content can be
printed or displayed, it can be scanned and distributed in unprotected formats.*?
Thus, TPMs are not able to stop professional operations involved in the unau-
thorized mass duplication of media.

Furthermore, large scale reproduction and distribution of copyright works was
already illegal under copyright law at the time of the enactment of the anti-cir-
cumvention provisions. People who engaged in such activities were determined
to break the law and thus a separate legal obligation to respect copy and access
controls embedded in copyright works was unlikely to stop them from engaging
into piracy. Nor was it likely that the legal prohibitions on circumvention would
deter circumventors who cooperated with pirates. Regardless of the adoption of
anti-circumvention norms, circumventors who wilfully cooperated with pirates
would be liable under the secondary liability doctrine for copyright infringement

40. 1998 Green Paper, p. 85, para 2.9.7.

41. For efforts of copyright owners to use technology, perhaps backed by legal requirements, to
“plug the analogue hole” and prevent such copying of copyrighted works” see Motion Picture
Association of America, Content Protection Status Report, p. 9 available at http://judici-
ary.senate.gov/special/content_protection.pdf.

42. As the Second Circuit noted in Corley, a user could play a film on a CSS-protected DVD and
“record portions of the video images and sounds [...] by pointing a camera, a camcorder, or
microphone at a monitor, as it displays the DVD movie. Universal City Studios, Inc. v Cotley,
273 F. 3d 429 (2d Cir. 2001).
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or under unfair competition laws. Thus, TPMs and anti-circumvention were not
the appropriate tools in the fight against commercially organised piracy.

2.3 New technologies did not have a negative impact on the detection
of copyright infringements and the enforcement of copyright law

According to the legislative history of the relevant acts, the alleged difficulties
in detecting copyright violations and enforcing copyright law due to the “inter-
national” and intangible nature of the violations in the networked digital envi-
ronment prompted the use of TPMs and their legal protection.** This claim con-
tains a logical contradiction, though; if assumed correct, it does not explain why
the detection of circumventors, who could also be situated in any country in the
world and could also use the Internet, and the enforcement of the anti-circum-
vention provisions, would be more successful than the detection of copyright vi-
olators and the enforcement of copyright law.

This contradiction is particularly obvious in the Software Directive. The protec-
tion of TPMs applied to computer programs was introduced concurrently with
the protection of computer programs as literary works under copyright law at an
EU level.** The legislative history of the Directive does not support the conten-
tion that copyright law did not provide adequate protection for computer pro-
grams, so that the use of technology was necessary to safeguard the efficient en-
forcement of copyright law. On the contrary, the Commission argued that “copy-
right [could] provide the solution of ensuring adequate protection against misap-
propriation and, in particular, against unauthorised reproduction” and rejected
contract law as the means of protecting computer programs.*

43. The NII Report predicted that the “the difficulty of detection and enforcement will cause
copyright holders to look to technology, as well as the law, for protection of their works”.
NII Report, p. 230. According to the Initial Proposal of the Software Directive “the ease with
which unauthorized copies of programs can be transferred electronically from one host com-
puter to another, across national borders and without trace” prompted Union action in order
to ensure that copyright holders “bring successful actions against infringers”. Software Di-
rective Initial Proposal, Article 6(1). See also the InfoSoc Explanatory Memorandum (p.7)
stating that “as regards the new network environment, unauthorised postings of computer
programs, phonograms, photographs, videoclips, or bootleg recordings of live concerts on
websites even now make copyright material unlawfully available to millions of consumers
throughout the world”.

44. By that time computer programs were protected under copyright law in France, Germany,
Spain, the UK, Denmark, Italy, the Netherlands, Portugal and Ireland.

45. Explanatory Memorandum of the Software Directive Initial Proposal, p. 4, paras. 3.6 and
3.7., where it is also claimed that “[p]rotection by copyright allows a clear balance to be
achieved between too little protection and over-protection”.
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Nonetheless, it is not the first time that copyright holders complained about the
difficulties of detection of infringers and enforcement of copyright law. In 1903
music publishers were highly worried with the difficulties in bringing actions
against pirates and their inabilities to recover damages.*® In 1905 a meeting of
the Music Publishers’ Association noted that “an immense number of copies of
piratical works have been seized and plates destroyed, but unfortunately fresh of-
fenders spring up in one neighbourhood as soon as they are stopped in another”.#”

Similar concerns have been uttered just before the digital revolution took place.
A 1984 survey requested by the Commission found that “in many instances the
courts have tended to treat pirates very leniently” “the police take an interest in
piracy only when it can be shown that the pirates also engaged in other criminal
activities” and “customs authorities have to date been very reluctant to become
involved in controlling imports of pirate good products”.*®

According to this survey the distribution network of pirate products was sophis-
ticated and complex and had a variety of outlets.* Pirate products were distrib-
uted via wholesalers and established retail outlets, as well as street traders, stalls
in fairs, local markets, petrol stations, corner shops and sales by travelling agents
out of the back of their van. Off-line distribution of copyright works, hence, re-
quired effective search and seizure procedures for taking legal action against
and proving pirate activity, enabling copyright holders to enter the premises of
the presumed infringer, search for evidence of pirate activity and seize that evi-
dence.”®

Nor were copyright infringements of a strictly national nature in the past.>! Even
in the early nineteenth century the British book trade was facing threats to its
market from France, Belgium, Germany and the US.>? At the end of the twentieth
century the Commission was stating that “the cross-frontier nature of the [piracy]
traffic emerges clearly both as between Member States and non Member States”>>

46. Alexander, above note 19, p. 637 with further reference to Parliamentary Papers (1904)
LXXIX, p. 25.

47. Ibid. with further reference to MPA Minute Book, 5 April 1906.

48. Indicatively see G. Davies, Piracy of Phonograms, A study requested by the Commission of the
European Communities (1986), p. 100.

49. 1bid, p. 32.
50. Ibid.

51. For the history of copyright's internationalisation see C. Seville, The Internationalisation of
Copyright Law (2000).

52. Tbid, p. 41-42.
53. 1988 Green Paper, p. 20.
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and “a considerable proportion of pirate goods sold in the Member States have
been imported from countries both from within and without the Community.”>*
Book piracy in developing countries was considered a serious problem, especially
in India, Pakistan, the Middle East, Southeast Asia, Latin America and Africa®,
whereas piracy of sound recordings and audiovisual works was viewed as a se-
rious problem, addressed in numerous conferences and working groups within
international organizations.>® According to Gillian Davies, the Associate-Director
General of the International Federation of Phonogram and Videogram Produc-
ers, “[plirates do not discriminate between the national repertoire of their own
country of origin and the repertoire of other countries; they seek to earn easy
money from all successful recordings, whatever their origin”.>” Hence, copyright
enforcement was more complicated as a result of international piracy, which re-
quired customs cooperation at the international level.

Detection and enforcement in the off-line environment called for time-consum-
ing administrative procedures that required close international cooperation, in-
ternational initiatives such as customs seizure and search and seizure proceed-
ings administered by foreign authorities, which may not have been willing to
cooperate or secure the disposal of infringing equipment and equipment used to
produce them.

2.4 Unauthorised reproduction for private use was permitted
under copyright law

As mentioned above, large scale piracy did not begin with the Internet or digiti-
zation of works. With the exception of the 1988 Green Paper,>® though, legisla-
tive documents do not specify whether piracy refers solely to commercial organ-

54. 1988 Green Paper, p. 87. See also Davies, above note 48, p. 30, where she argues “[o]f all
the pirate products sold on home markets in the EEC, a very large proportion is imported”.

55. Ibid, p. 21.

56. Piracy has been on the agenda of the Executive Committee of the Berne Convention, the
Intergovenrmental Committees of the Universal Copyright Convention and of the Rome
Convention (seventh ordinary session October 1979) and was the subject of a WIPO
Worldwide Forum on Piracy of Sound and Audio-Visual recordings organised in Geneva in
25 to 27 March 1981.. Geneva, WIPO, 1981 (No. 640) the WIPO Worldwide Forum on the
Piracy of Broadcasters and the Printed Word, Geneva, March 1983 (PF/11/S/2).

57. Indicatively see Davies, above note 48, p.101.

58. In the 1988 Green Paper piracy is defined as “the unauthorized reproduction of works
protected by copyright or allied rights for commercial purposes as well as all subsequent
commercial dealing in such reproductions”, p. 18, para. 2.1.1.
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ised activities, or also encompasses unlicensed activities pursued by end users.>”
The scale tilts to the latter definition as the claim was brought forward that the
advent of digital technology along with the possibilities provided by the Inter-
net would change the person of the infringer of the reproduction and distribu-
tion rights from that of an organised pirate to the consumer of copyright works.®°
However, at the time of the adoption of the Information Society Directive, the
Software Directive and the DMCA the reproduction of copyright works was per-
mitted under specific conditions in many countries worldwide.®!

At an international level Article 9(2) of the Bemme Convention leaves signa-
tory states with the discretion to introduce exceptions to the right of repro-
duction of copyright works.®? This exception was used as a basis so that many
States would allow copying in the private sphere. In the EU, with the excep-
tion of Ireland, Luxemburg and the UK, Members States explicitly permitted
home copying in their national legislation. Austria®?, Belgium®*, Denmark®,

59. For the debate regarding the use of the word “piracy” to describe any unlicensed activity see
in favour Hughes, above note 19, p. 1069 ff; contra J. Litman, Digital Copyright, (2001) p.
85-86.

60. 1998 (b) House Report, p. 9, 10, 25, stating “The digital environment now allows users of
electronic media to send and retrieve perfect reproductions of copyrighted material easily
and nearly instantaneously, to or from locations around the world.”

61. For a discussion of private copying from a worldwide perspective in the analogue world see
G. Davies & M. Hung, Music and Video Private Copying, An International Survey of the Problem
and the Law (1993); . Spoor, W. Cornish and P. Nolan, Copies in Copyright (1980).

62. According to Article 9 (2) of the Berne Convention “it shall be a matter for legislation in the
countries of the Union to permit the reproduction of such works in certain special cases,
provided that such reproduction does not conflict with a normal exploitation of the work
and does not unreasonably prejudice the legitimate interests of the author.”

63. Article 42 of Austrian Federal Act on Copyright in Works of Literature and Art and on
Related Rights provided for a royalty on blank tapes for private use and permitted the
reproduction of isolated copies of a work for personal use. It also permitted reproduction
of works for a third person, but the reproduction of cinematographic works must have
been gratis and the reproduction of works of literature and music must have been made by
longhand or typewriter. Federal Law on Copyright in Works of Literature and Art on Related
Rights of 1936 as amended by Law 1980, No. 321 of 2 July 1980.

64. Law on Copyright of 22 March 1886. The law provided a royalty on both recording media
and equipment.

65. The making of an individual copy of a disseminated work for private use is permitted under
Danish law, with the restriction that such a copy, once made, may not lawfully be used for
any other purposes. Article 11 of Act 158 on Copyright and Literary and Artistic works of
31 May 1961 as amended on 21 March 1975 (Act 174), 8 June 1977 (Act 240), 21 May
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Finland®®, France®, Germany®, Greece®®, Italy’®, the Netherlands’!,

1985 and 14 May 1992 (Act 338). Denmark introduced provisions for a royalty on private
copying in its Law 338 of 14 May 1992, which amended the 1961 Copyright law.

66. Article 11 of the Finnish Copyright Statute provided that anyone could reproduce in a few
copies, a disseminated work for his private use and such copies may not be used for other
purposed. Article 26 (a) established a royalty on blank audio and video tapes or any other
media suitable for recording. Law 404 of 8 June 1984 as amended by law 442 of 8 June
1984 law 34 of 11 January 1991.

67. The making of copies and reproductions of works which were strictly reserved for the
private use of the copyists and not intended for collective use was permitted under Article
41 of French Law on Literary and Artistic Property (Law no. 57-298 of 11 March 1957
as amended by Law no. 85-860 of 3 July 1985, official journal of 4 July 1985, p. 7489).
According to Article 31 right owners were entitled to receive a royalty for private copying.

68. In Germany the making of single copies of a work for personal use is permitted regardless of
whether the copy is made by the user or by a third party. However if the work is reproduced
in a sound or visual recording, the copying is only permitted if the third party makes the
copy gratuitously. Such a copy may not be distributed nor be used for any sort of public
performance. See Article 53 of the German copyright law on copyright and related rights of
9 September1965, as amended by law no.33 of 27 June 1985/ Bundesgesetzblatt no. 33 of
27 June 1985, page 1137.The Federal Republic of Germany was the first country to enact and
enforce provisions relating to a royalty for private copying in 1965. Article 54 of the German
Copyright law provided that where the nature of a work made it probable that it would be
reproduced by the recording of broadcasts on video or audio recording media or by the transfer
from one audio or video recording medium to another, the author of the work was entitled to
payment of equitable remuneration, which was due on appliances and recording media.

69. Article 18 (1) of the Greek law on Intellectual Property, Neighbouring Rights and Cultural
Issues permitted the reproduction of published works for private use without the permission
of without remuneration. Law 2121/1993, published in FEK A’ 25/4-3-1993. Article
18 (3) provided for a royalty for private copying imposed on audio and visual recording
devices, photocopying machines and computers.

70. In Italy the reproduction of individual works for the personal use of readers was permitted if
the copying was done by hand or by a non-commercial medium of reproduction. See Article
68 of Law for the Protection of Copyright and Other Rights Connected with the Exercise
thereof, No. 633 of 22 April 1941, as amended bylaw 406 of 29 July 1981. Law No0.93 of 5
February 1992 entitled Measures in Favour of the Phonographic Industry’ Gazzetta Ufficiale
on 15 February 1992 provided for the imposition of a royalty on private copying on blank
audio and video tapes and audio recording equipment.

71. Article 16 (b) of the Dutch Copyright law provided for the making of a limited number
of copies of protected works for the sole purpose of the personal practice, study or use of
the person who makes the copies or who orders them to be made. Dutch Copyright Law
of 23 September 1912 as amended (several times since its enactment) by Law of 30 May
1990 amending Copyright Statute of 1912, Statute Book 199, Volume 305. Article 16(c)
provided that authors or their assignees were entitled to receive compensation when their
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Portugal’?, Spain’? and Sweden’# introduced levy systems to provide remunera-
tion for the act of home copying.”

Home copying was also permitted in the US, although it has been a controver-
sial issue for a long time.”® Under the Copyright Act of 197177 home copying of
sound recordings was permitted, as the legislative history of that act explicitly
stated that home taping for private use was not considered infringing activity.”®

72.

73.

74.

75.

76.

77.

78.

works were reproduced on a recording medium for private use or study. The remuneration
was due on blank tapes.

Article 81 (b) of the Portuguese Code of Copyright and Related Rights permitted the
reproduction of works without authorisation of the right owner when this was exclusively
for private use and provided that it did not harm the normal exploitation of the work nor
caused unjustified prejudice to the authors’ legitimate interests and provided that the
reproduction was not used for any purposes of public communication or commercialisation.
Law 45/85 if 17 September 1985 as amended by Law 114/91 of 3 September 1991,
published in Diario da Republica, 1 Serie.A, No,. 202.3.9.1991. Article 82 provided for a
private copying royalty on the sale of hardware used to fix and reproduce works and on
blank tapes.

According to Article 31 of Spanish IP Law published works could be reproduced without
authorisation when reproduction was made for private use of the copiers and the copy was
not used for either collective or gainful purposes. Ley de Propriedad Intelectual No. 22/87
of 11 November 1987, Boletin Official del Estado no. 27 of 17 November 1987 as amended
by Ley 20/1992 of July 7, published in Boletin Official del Estado No. 168 of 14 July 1987.
Article 25 (1) provided for a personal use royalty.

The 1960 Swedish Copyright law as amended up to 1986 permitted the making of not-for-
profit private copies of published works for personal use only. Law 729 of 30 December
1960 on Copyright in Literary and Artistic Works. The Law Concerning the Tax on Certain
Cassette Tapes of June 24 1982 provided for a tax on blank audio cassettes and blank and
pre-recorded video cassettes. Swedish Code of Statutes SFS 1982: 691, Amendment of 25
March 1984.

For a discussion of blank levy legislation in European Member States see: J. Reinbothe,
“Compensation for Private Taping Under Sec. 53 (5) of the German Copyright Act”, 12 Int'L
Rev. Indus. Prop. & Copyright L. 35 (1981); A. Lucas, “Copyright and the New Technologies in
French Law”, 2 E.LP.R. 42 (1987).

“The music industry has long been fearful of the negative effect home taping of its products
would have on the growth of the industry.”; “The copyright law implications of private
audio recording for non-commercial use have been the subject of longstanding debate”.
1998 Senate Report, p. 33 and 51.

Sound Recordings Act of 1971, Pub. L. No. 92-140, 85 Stat. 391 (1971), codified as 17
U,S,C, para 101-102 (a) (7), 106 (1), 106 (3)-(4), 116, 401-02, 412, 501-04 (Supp. IV
1980).

“Specifically, it is not the intention of the Committee to restrain the home recording, from
broadcast or from tapes or records, of recorded performances, where home recording is for
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However, in the Copyright Act of 1976, which superseded the 1971 Amend-
ment, there was no mention in the Act or in its legislative history of whether
home copying constituted an infringing activity. The 1976 Copyright Act accord-
ed statutory recognition for the first time to the jurisprudence developed doc-
trine of fair use, which allows limited use of copyright material without acquir-
ing permission of the copyright holder under a four factor balancing test. For
two decades after 1976 there was a wide debate among academics, the recording
industry and electronics manufacturers over whether home copying constituted
fair use. The US Supreme Court was asked to decide upon this issue in the Sony
Betamax case, where a safe harbour from copyright challenges for technologies
suitable for substantial non-infringing uses was established.”” The Court held
that private, non-commercial copying for time shifting purposes came within
the fair use exception to the exclusive right of reproduction. The Sony Betamax
ruling was statutorily confirmed in 1992, when the Audio Home Recording Act
was enacted, which permitted the making of private, non commercial copies by
consumers using digital or analogue audio recording devices.®° More specifically,
private non-commercial copies of music recordings were explicitly permitted un-
der Section 1008 of the AHRA, whereas home copying of other works could fall
under the fair use defence.

Hence, the introduction of anti-circumvention provisions was not necessary for
tackling infringements of copyright law by consumers who reproduce copyright
works, as the making of not-for-profit private copies of published works for per-
sonal use was permitted in many jurisdictions.

2.5 Interim conclusion

The claim that novel threats for copyright infringement in the digital networked
environment made the use and legal protection of TPMs indispensable was un-
substantiated, as neither novel problems of inducing and enforcing copyright law
appeared, nor were TPMs a suitable tool to deal with them. It appears that the
legislature chose to refer to piracy that would devastate the interests of copy-
right holders and avoided to distinguish between large scale commercial repro-
ductions and reproductions for private use, which was permitted at the time, to
avoid the longstanding debate of home copying and, thus, regulate it indirectly.

the private use and with no purpose of reproducing or otherwise capitalizing commercially
onit” H.R. REP. No. 487, 92d Cong. 1* Sess. 7.

79. Universal City Studios Inc. v. Sony Corporation of America, 464 US, 417 (1984).

80. The Audio Home Recording Act of 1992 (AHRA) added chapter 10, entitled “Digital Audio
Recording Devices and Media,” to title 17. Pub. L. No. 102-563, 106 Stat. 4237.
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Owners of copyright works had long claimed that private copying constituted
infringement, while user groups and electronics manufacturers had long denied
those claims. As mentioned above, in Europe, private copying was explicitly per-
mitted in the majority of Member States, which was balanced by a royalty system
to compensate copyright holders.®! The debate around harmonisation of the levy
schemes within the EU is complex and highly controversial.®? In the US it was
contested whether home taping for private use was an infringing activity since
the enactment of the 1976 Copyright Act. The enactment of the DMCA was pre-
ceded by the Court of Appeals and Supreme Court decisions in the Betamax case,
by repeated failed legislative attempts to resolve the issue of home taping,* by
attempts by the recording industry to persuade the electronics industry voluntar-
ily to install within their products devices, which would prevent unauthorized
copying, by the rejection of an a priori prevention system, i.e. the “copycode”, and

81. Today almost all EU Member States, except Cyprus, Ireland, Luxembourg, Malta and the
UK, have adopted systems of fair compensations for private uses of copyright works based
on a private copying levy.

82. At an EU level, the Council published a Recommendation in favour of the
introduction of authors’ rights to remuneration for sound and audiovisual
private copying of their works. The Commission seemed ambivalent in its 1988
Green Paper but in the 1991 follow up to the Green Paper the Commission
argued in favour of a new legislation on home copying at the EU level. (Follow
up to Green Paper: Working Program of the Commission in the field of Copyright
and Neighbouring Rights, COM (90) 584 final, p. 11-12). At the same time
the Commission announced its intention to present a proposal for a Directive on
private copying in which it intended to propose a limited harmonization of the
levy schemes, but this attempt failed due to its complexity. For a discussion on the
underlying issues regarding the adoption of a Directive on home copying as well as an
analysis of the Draft Directive which was never published see L.R. Stasio, ‘Remuneration
for Home Copying: A Controversial Directive Remains Elusive’, 19 B. C. Int'l & Comp. L. Rev.
233 (1996). Today Member States may provide for a private copying exception according
to art. 5 (2) (b) Information Society Directive, provided that rightholders receive a “fair
compensation”, as it has been interpreted by the CJEU in Case C-467/08, Padawan SL v
SGAE, [2010] ECR-1 000.

83. In 1981 Senator DeConcini introduced legislation as a response to the Court of Appeals
Decision in the Betamax case to ensure that consumers had the right to tape copyright
material for their own use. In 1983 Senator Mathias introduced legislation to create
a royalty system for home taping. In 1987 Senator Gore and representative Waxman
introduced bill S.506 and H.R. 1384 respectively, which required digital audio recording
equipment to contain a copyguard system prior to distribution in the US. In April
1990 Senator DeConsini introduced a bill to require the installation of the Serial Copy
Management System in all digital audio tape recorders imported onto or manufactured in
the US. 1998 Senate Report, p. 30-31.
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by a compromise reached in June 1991 among the recording industry, record-
ing artists, songwriters, music publishers, the consumer electronics industry and
consumer groups, regarding the home taping dispute, which was reflected in the
adoption of the Audio Home Recording Act.54

So, instead of engaging in the debate regarding the legality of copying for non-
profit purposes, copyright holders complained about the infringement of their
rights by pirates. Reference to “piracy” could work for the benefit of copyright
holders in two ways; firstly, it could gain the sympathy of the public, as copy-
right piracy is presented as the ethically equivalent to attacking ships on the high
seas, kidnapping and murdering the people on them.® Secondly, the term “pi-
racy” does not specify whether it refers to “copying unauthorised by the right
holders” or “copying prohibited by law”, thus creating confusion about whether
the “pirate activities” actually infringe copyright law.8¢ This may explain why the
1998 Green Paper specifically differentiates between piracy and home copying,
whereas in the following legislative material the distinction is blurred.

The concerns hidden behind the claims of widespread, unprecedented infringe-
ment of copyright law and the inability of copyright holders to enforce their
rights in the networked digital environment concealed the actual concerns of
copyright holders, regarding the extent that not-for-profit reproduction would
reach and the opportunity to take advantage of the potentials that the advent of
technology was providing them, as copyright holders would be able for the first
time to control private enjoyment of their works. The use of TPMs and the adop-
tion of the anti-circumvention regulation was, thus, a matter of altering the ex-
isting status quo, rather than enforcing their copyrights in the digital networked
environment. Thus, the question arises whether the advent of technology called
for a change in the legal regime so as to restrict home copying.

84. The AHRA provided for a right for consumers to make analogue or digital audio
recordings of music for their private, non commercial use, it introduced a royalty
payment system that provided compensation for the digital home recordings
of copyright protected music and it required the obligatory incorporation to
Digital Audio Tape recorders of a TPM, named Serial Copy Management System,
that prohibited the digital serial copying of copyright music and prohibited the
circumvention of this TPM.

85. R. Posner, “Misappropriation: A Dirge”, 40 Hous. L. Rev. 621 (2003), 622.

86. For an investigation of the piracy narrative at the international level see D. Halbert,
“Intellectual Property Piracy: The Narrative Construction of Deviance”, 10 International
Journal for the Semiotics of Law 55 (1997), 57.
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3. Change in the nature of not-for-profit copying

In the legislative documents leading to the adoption of the Information Soci-
ety Directive and the DMCA the argument was presented that due to the ease
and speed of reproduction and dissemination of copyright works in the digital
networked environment along with the optimisation of the quality of the cop-
ies made by the public, a single unauthorised uploading of a work in the Inter-
net could have devastating effects for the market of the work, unlike most single
reproductions and distributions in the analogue or print environment.®” In the
Explanatory Memorandum of the Proposal of the Information Society Direc-
tive it was stated that “with the latest developments, users will now be able to
record their own CDs in perfect quality or even to copy text, sound or films on-
to a blank CD an unlimited number of times. This will give copying for private
purposes, currently allowed in the majority of Member States, a completely new
dimension”.88 Likewise, in the House Report preceding the adoption of the DM-
CA it was stated that“[t]he digital environment now allows users of electronic
media to send and retrieve perfect reproductions of copyrighted material easily
and almost simultaneously, to or from locations around the world. With this evo-
lution in technology the law must adapt in order to make digital networks safe
places to disseminate and exploit copyrighted works.”8°

Up to the middle of the twentieth century the majority of copying of copyright
works occurred in a relatively limited number of places, undertaken by a limited
number of people predominantly for profit.?® Large scale pirates would then dis-
seminate the copies to end users through sophisticated distribution networks.”!
The introduction of the easy-to-use, inexpensive, coin-operated photocopiers in
the 1960s provided the public, along with office workers, library staff, govern-

87. InfoSoc Explanatory Memorandum, p. 11; NII Report, p. 11; Lehman, above note 35, p.
103, 104.

88. InfoSoc Explanatory Memorandum, p. 5, para 4.
89. 1998(b) House Report, p. 9.

90. J. Litman, Digital Copyright, (2001) (“Our copyright laws have, until now, focused primarily
on the relationships among those who write works of authorship and disseminate those
works to the public.”); J. C. Ginsburg, “Putting Cars on the “Information Superhighway”:
Authors, Exploiters, and Copyright in Cyberspace”, 95 Colum. L. Rev. 1466, 1488 (1995);
T. Wu, “When Code isn't law”, 89 Va. L. Rev. 679, 713-14 (“Copyright owners have
traditionally avoided targeting end users of copyrighted works. [...] One is pressed to find
any example of copyright law being enforced against individuals for home copying (as
opposed to commercial activity) prior to 1990”).

91. See above section 2.3.
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ment employees and students, with the ability to make cheap and quick copies
themselves.? Likewise, the availability in the market of consumer electronics of
easy to operate, inexpensive magnetic tape reproduction equipment from 1964
and video recorders from the early 1980s enabled consumers to make copies of
audio and visual works either for their personal use, or for use by family and
friends.”> The introduction of these technologies raised concerns on behalf of
copyright holders and their supporters regarding the harm that the new technolo-
gies would have on authors’ rights that initiated the home copying debate.

However, the legislature and the judiciary in the EU and the US were reluctant
to admit that such copying had a negative impact on the exploitation of copy-
right works. Indeed, there were many voices that argued that photocopying did
not cause significant damage to the financial interests of copyright holders, as it
was mostly excerpts from journals that were photocopied and the photocopying
practices mainly substituted manual note taking, typing or handwriting a copy,
instead of posing a threat to the market for copyright works.

For example, in 1965, Dan Lacy, Managing Director of the American Book Pub-
lishers Council, testified at a House of Representatives committee that “[m]ost of
this photocopying, at least at present, probably consists of excerpts and probably
mostly of journal articles. Most of it at present is probably undertaken in lieu of
manual note taking, typing, or handwriting a copy, and in lieu of library loan
rather than in lieu of buying a copy”.”* According to a 1962 report “no signifi-
cant damage [occurred] to the copyright holders in the scientific and technical
fields although duplication of this material [was] widespread and [was] grow-
ing rapidly”.”> In 1967 another report, which examined the potential pernicious
effects of modern, institutionalized photocopying of copyright works, particu-
larly journal articles, characterised wholesale copying by libraries as “a non-vi-
olent form of civil disobedience” in the name of fair use.”® In 1973 the issue of

92. For the history of photocopying see: L. G. Wisemand, Making Copies: The Impact of
Photocopying on Copyright Law in Australia, Thesis submitted for the degree of Doctor of
Philosophy at the University of Queensland, TC Beirne School of Law (January 2009), p. 10-
15; M. Sawyer, “The Photocopying Machine: How did it begin?”, 72 Law Library Journal 91,
(1979), 98.

93. Davies & Hung, above note 61, p. 1ff.

94. Hearings before Subcommittee No. 3, Committee on the Judiciary, H. of Reps., 89th Cong.,
1st Sess., on H.R. 4347, H.R. 5680, «Copyright Law Revision,» Part 1, p. 120.

95. George Fry & Associates, Survey of Copyrighted Material Reproduction Practices in Scientific and
Technical Fields, 1962.

96. J. Sophar & B. Heilprin, The determination of legal facts and economic guideposts with
respect to the dissemination of scientific and educational information as it is affected
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whether the making of unauthorised articles infringed the publishers’ copyrights
in journals was decided in Williams & Willkins Company v the United States.”” The
court held that “this record fails to show that plaintiff (or any other medical pub-
lisher) has been substantially harmed by the photocopying practices of NIH and
NLM, it does show affirmatively that medical science will be hurt if such pho-
tocopying is stopped” and held that the specific photocopying practices of the
involved agencies was not an unfair use of the copyright materials.

As regards audiovisual copying devices, the Commission argued in its 1988
Green Paper that ordinary sales of copyright works were not affected to a sub-
stantial extent by home copying. It noted that “[t]he extent to which the decline
in sales of the vinyl disc and the absence of growth in the world sound recording
market from 1981 to 1985 can be attributed to home copying is far from clear.
Many factors other than home copying were certainty present which could ac-
count for the results. Even if it is accepted that home sound and video recording
is an increasingly common practice, as the figures on sales of recording equip-
ment and blank tape confirm, questions remain as to whether the recordings made
are of protected works and, if so, whether they have a negative impact on the nor-
mal exploitation of those works. Since home copying is by its nature a private
act, a clear picture is difficult to draw [...] Since a significant proportion of those
who copy at home do so from sources they have already purchased, it seems reason-
able to expect that sales of pre-recorded material would not necessarily increase
dramatically, even if home copying of recorded sources were totally prevented.” %8

In the US the Supreme Court based its holding in Sony Betamax on the District
Court’s findings that “time-shifting”, namely the practice of recording a broad-
casted programme to watch it once at a later time, actually enlarged the televi-
sion viewing audience? and did not impair the commercial value of copyrights
in the broadcasted programs, nor did it create any likelihood of future harm.!°

by copyright. A status report by Gerald ]. Sophar, principal investigator, and Laurence
B. Heilprin, co-investigator, Committee to Investigate Copyright Problems Affecting
Communication in Science and Education Washington U.S. Office of Education, Bureau of
Research (1967), p. 24.

97. Williams & Willkins Company v the United States, 487 F.2d 1345 (1973).
98. 1988 Green Paper, p. 113 (emphasis added).

99. “Moreover, the court found that the purpose of [time shifting] served the public interest in
increasing access to television programming”. Sony Betamax, above note 79, p. 425.

100. “Sony’s survey indicated that over 80% of the interviewees watched at least as much
television as they had before owning a Betamax. Respondents offered no evidence of
decreased television viewing by Betamax owners”. Sony Betamax, above note 79, p. 424.
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Indeed, private copying did not have a significant negative effect on the mar-
kets for copyright works, as rightholders were compensated for the work or the
broadcast of the work from which the copy was made and the unauthorised cop-
ies could be distributed only to a limited circle of people. Copying in the ana-
logue off-line world was affordable but costly and sometimes time-consuming,
the distribution of the unauthorised copies was subject to real world limitations
and the distributor could not retain the unauthorised copy for her personal use.
Even in the cases of taping from broadcasts and photocopying from libraries,
the copiers were people that could legally access and read or watch the origi-
nal works they copied, albeit with time and space limitations, thus questioning
whether they would have purchased the work they copied.

The question subsequently arises whether there is a substantial prejudicial effect
on the commercial exploitation of copyright works in the networked digital envi-
ronment in comparison to the past. What changed with the advent of digitization
and the Internet was that technology expanded the large scale of not-for-profit
unauthorised reproduction and distribution of copyright works.

Instead of a user purchasing a copyright work, borrowing a book from the library
or watching a TV broadcast and making copies for her personal use or for a circle of
family and friends, the digital networked environment allows the perpetual repro-
duction of unauthorised copies of works to a significantly larger number of people.
Moreover, file-sharing services have enlarged the number of consumers who can en-
joy an unauthorised copy of a copyright work globally to people with no personal
connection to each other. In contrast to circulation of unauthorised works off-line,
the copyright holders do not receive any revenues not even for the copy from which
the copy was made. Although large scale unauthorised reproduction and dissemina-
tion of copyright works can lead to increased revenues for authors of works, as it
will be discussed bellow the business model of the exploitation of copyright works
needs to change for authors to benefit from alternative sources of funding.'°! In-
deed, even supporters of file-sharing do not contest that the advent of technology
has allowed consumers to copy copyright works on an unprecedented scale at mini-
mal cost thus disrupting some traditional business models in the creative industries.'%?

Hence, the internationalisation achieved via the Internet and the perfection in
the quality of digital copies are crucial because they extend the circle of peo-

101. File-sharing, for example, has influenced the markets for concerts, electronics and
communication infrastructure. (See F. Oberholzer-Gee & K. Strumpf, “File-Sharing and
Copyright”, Harvard Business School Working Paper 09-132, available at: http://www.
hbs.edu/research/pdf/09-132.pdf).

102. Indicatively see Oberholzer-Gee & Strumpf, supra note 101, p. 1,2.
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ple who can enjoy an unauthorised reproduction of a work in comparison to the
past. In the off-line, analogue world the deterioration in quality every time the
work was copied resulted in limited number of unauthorised copies made by an
authorised work, which were only disseminated to a limited number of people,
namely people whom the copier would know.

Furthermore, the “costless” reproduction achieved via the new technologies does
lead to a market failure, as the consumer may get the work for free which is less
than the copyright holder or the commercial pirate offers it for.!%® There is no
need for inducement to engage in piracy, as the copyist-circulator does not act to
gain profit. Moreover, there are greater difficulties of detection and infringement
because the copiers are the consumers, who can be located everywhere and it is
impossible to take legal action against every violator and ineffective to pursue
selective enforcement. Private enforcement would be an inappropriate marketing
strategy, since copyright owners would turn against their clients, while it raises
many issues of privacy and due process.!%*

Whether copyright holders actually anticipated the development that the distri-
bution and dissemination of works through the Internet would have, especially
after the emergence of file sharing technologies, or whether they exaggerated
these threats to promote their interests in the digital networked environment, we
do not know. However, digital reproduction of works and their dissemination
online lead to higher degree of substitutability with original copyright works in
comparison to the past and can disrupt traditional business models in the content
industries. The differences from private enjoyment of works in the past is that
previously a person could loan, resell or make an unauthorised copy of work for
a specific group of people inside a circle of family, friends, or at least acquaint-

103. Still, as mentioned above, unauthorised reproductions of works and originals are not
perfect substitutes, and thus, copyright holders can compete with free, if they alter their
business model to make their offering more attractive. See D. J. Bryce, J. F. Dyer & N. W.
Hatch, “Competing Against Free”, Harvard Business Review, The Magazine, (June 2011).
There have been successful business models that are built on offering free content, such
as bottled water or bundled public domain materials. See C. Anderson, Free: The Future of A
Radical Price, (Hyperion, 2009), P. Yu, “P2P and the Future of Private Copying”, 76 U. Colo.
Rev. 653, 716 (2005).

104. There is a rich literature detailing the difficulties of suits against individuals as well as the
backlash effect that such enforcement efforts can have. Indicatively see B. Depoorter, A.
Van Hiel, S. Vanneste, “Copyright Backlash”, 84 S. Cal. L. Rev. 1251, K. Groennings, “Costs
and Benefits of the Recording Industry’s Litigation Against Individuals”, 20 Berkeley Tech.
L. ]. 571, (2005), M. A. Lemley, R. A. Reese, “Reducing Digital Copyright Infringement
Without Restricting Innovation”, 56 Stan. L. Rev. 1345.
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ances, whereas via the Internet one can keep the copy of the work for her private
enjoyment and disseminate to a huge circle of people unknown to her.

This however does not signify the end for copyright or authorship rights, as tech-
nology altered the market for copyright works and provided the potential for the
creation of new models for the exploitation of copyright works. This has hap-
pened repeatedly in the past. Following the invention of the printing press, the
development of player pianos'® and perforated rolls of music,'% the invention
of photography and of the photocopier, the development of the technology that
made it possible to retransmit television programs by cable or by microwave
systems,'%” the development of the audio tape recorder and video tape recorder,'%®
the law of copyright has developed in response to significant changes in technology.

In the 1920s music companies feared that the introduction of radio would un-
dermine the market for records, whereas now the industry has come to see radio
as an important tool to promote songs and boost record sales.!%’ In the case of
photocopying, commentators had argued that it had opened up new secondary
markets for works, such as photocopied tables of contents to be distributed by re-
searchers!1? and it had enhanced the copyright holders’ ability to price discrimi-
nate.!!! Likewise, the Commission anticipated in its 1988 Green Paper that “[t]
he digital cassette recorder will undoubtedly open up new markets in the data
storage and audio recording fields.”!1? With regard to the VCR, after the movie

105. Sony v. Universal Symposium (Panel 3): A New World Order? 34 Sw. U.L. Rev. 211, 218 (2004).

106. Indicatively see the issues that arose in White-Smith Music Publishing Co. v. Apollo Co.,
209 U.S. 1 (1908) and the enactment of the U.S. Copyright Act of 1909.

107. Indicatively see Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390
(1968); Teleprompter Corp. v. Columbia Broadcasting System, Inc., 415 U.S. 394
(1974); Eastern Microwave, Inc. v. Doubleday Sports, Inc., 691 F 2d 125, 129 (CA2
1982) and the enactment of the provisions set forth in 17 U.S.C. § 111 (d) (2) (B) and §
111 (d) (5) (1982 ed.).

108. See Public Law 98-450, 98 Stat. 1727.
109. R. H. Coase, “Payola in Radio and Television Broadcasting”, 22(2) Journal of Law &
Economics 269 (1979).

110. L. Weinberg, “The Photocopying Revolution and the Copyright Crisis” 38 The Public Interest
99 (1975), arguing that “the new markets encouraged the shopping of copies rather than
the original work”.

111. J. Liebowitz, “Copyright law, Photocopying, and Price Discrimination” Research In
Law And Economics (1986); J. Liebowitz, “Copyright and Indirect Appropriability:
Photocopying of Journals” 93 Journal of Political Economy 945 (1985).

112. 1988 Green Paper, p. 118.



PETROULA VANTSIOURI 115

studios’ lost the battle against home taping in Sony Betamax, they realised that
selling and renting videotapes and DVDs presented a major business opportunity.

In that regard, the networked digital environment constituted a whole new mar-
ket by itself. According to the EU and US legislature, the further spread of tech-
nology, the emergence of new distribution channels, the dissemination of infor-
mation through “on-demand” delivery services over interactive digital networks
as well as the convergence of previously distinct categories of works and of the
audio-visual, telecommunications and information technology sector led to crea-
tion of a new market for the exploitation of copyright works in the digital net-
worked environment. TPMs and anti-circumvention offered new possibilities to
copyright holders to alter the ways of exploitation of their works and establish
new more profitable models to secure revenues.

4. Establishment of new models for the exploitation of works

In its 1995 Green Paper the Commission encouraged the production of new
mechanisms, which would facilitate supervision of the use of protected works
and supported the establishment of a “pay-per-use” model; it claimed that “[d]
igital technology could make home copying into a fully-fledged form of exploi-
tation. [...] Rights management should be rendered easier, allowing individual
negotiation on the basis of exclusive rights to continue.”!!? Likewise, accord-
ing to the US House Report the DMCA “intended to ensure a thriving electronic
marketplace for copyrighted works on the Internet” and addressed the problems
“posed by possible circumvention of technologies [...] which will be used to pro-
tect works in the digital environment and to secure on-line licensing systems”.!1#

Allegedly, the potentials of the new technology could be realised only if the au-
thors of creative works were protected from the challenges that new technolo-
gy posed, as otherwise they would not place their works on the Internet.!!> The
Commission expected that “[w]ithout an adequate and effective copyright frame-
work, content creation for the new multimedia environment will be discouraged
or defeated by piracy, penalizing authors, performers and producers of protected
material.”!'¢ According to the 1998 Senate Report “[c]reators and other own-
ers of intellectual property [would] not [have been] willing to put their interests
at risk if appropriate systems-both in the US and internationally- [were] not in

113. 1995 Green Paper, p. 28.

114. 1998(a) House Report, p. 10.

115. InfoSoc Explanatory Memorandum, p. 6-7, 1998 Senate Report, p. 2, 9-10, 65-66.
116. InfoSoc Explanatory Memorandum, p. 7.
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place to permit them to set and enforce the terms and conditions under which
their works [would be] made available in the NII environment”.11”

The situation was presented as if the then existing market players had to retain
their status quo in the networked digital environment or else creativity and author-
ship would be hindered. However, this position ignored the new potentials that
the advent of technology offered for new market players to enter into the market.
As affordable copyright works can boost the market for electronics, such as e-book
readers and mp3-players, companies like Amazon and Apple acted as intermediar-
ies making copyright works available to the public.!'® Moreover, the wide avail-
ability of copyright works effectively for free may raise legitimate demand through
positive demand-side externalities, sampling, and sharing. In any case, there are
alternative ways to fund authors’ creative efforts other than the sale of embodi-
ments of their works. As music becomes available effectively for free, the inter-
est in music groups is likely to increase, leading to a rise of the price of concerts,
so that artists who earn income from concerts might not be hurt by a decline in
music sales.!'” Similarly, authors may be able to substitute their income from
books through speaking tours if many more readers are more familiar with their
writings.'?° Indeed, studies conducted a posteriori support the contention that the
advent of technology did not discourage the production of copyright works. The
publication of new books rose by 66% over the 2002-2007 period, and worldwide
feature film production increased by more than 30% from 2003 to 2009.12!

117. 1998 Senate Report, p. 66. See also p. 65: “We must make sure that our copyright laws
protect the intellectual property rights of creative works available online in ways that pro-
mote the use of the Internet, both by content providers and users. The future growth of
computer networks like the Internet and of digital, electronic communications requires it.
Otherwise, owners of intellectual property will be unwilling to put their material online.
If there is no content worth reading online, the growth of this medium will be stifled, and
public accessibility will be retarded.”

118. For example, Amazon'’s encore program publishes books by self-published authors whose
work attracts good reviews on Amazon.com, offering royalties up to 70% to authors who
sold electronic rights directly to Amazon, provided they agreed to prices of between $2.99
and $9.99. See http://phx.corporate-ir.net/phoenix.zhtml?ID=1287891&p=irol-
newsArticle&c=176060&highlight=

119. A. Krueger, “The Economics of Real Superstars: The Market for Concerts in the Materi-
al World”, Journal of Labor Economics 23(1), p. 1 (2007), J. H. Mortimer, C. Nosko & A.
Sorensen, “Supply Responses to Digital Distribution: Recorded Music and Live Perform-
ances”, NBER Working Paper No. w16507. Available at SSRN: http://ssm.com/ab-
stract=1699607.

120. Oberholzer-Gee & Strumpf, supranote 101, p. 5.

121. Tbid, p. 1-2.
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Furthermore, the exploitation of the Internet as a means of dissemination of
copyright works was not a choice that copyright holders had; instead it was the
best way to promote their legitimate interests. Authors of creative works were
offered the potential to use the advent of technology to lower the cost of pro-
duction and dissemination of their works and exploit the markets in which they
were active in order to drive out of the market large scale commercial pirates.'??
Moreover, as the traditional methods of exploitation of works were challenged
by the change in nature of not-for-profit copying and dissemination of works,
copyright holders had to resort to new models of exploitation of their works. Al-
ready in 1998 the Commission was expecting that the convergence of previously
distinct categories of works and distribution methods as well as the dissemina-
tion of information through “on-demand” delivery services over interactive dig-
ital networks would replace over time the traditional methods of exploitation of
copyright works, like buying or renting physical copies of copyright works.!?* For
these reasons, no incentive was needed for copyright holders to use the advent of
technology to promote their works; on the contrary, the legislature should have
focused its attention on the new models that fostered creativity and innovation
and disseminated works and information to the public, even if that meant that
the interests of established market actors would be hurt.

5. Conclusion

Three main justifications can be traced in the legislative history of the acts that
introduced the EU and US anti-circumvention norms. Firstly, it has been claimed
that the ease of copying and the new models of dissemination of copyright works
and the difficulty in detection and enforcement of copyright law would facilitate
the infringement of copyright. Secondly, the advent of technology was expected
to alter copying for private purposes, which was allowed at the time in the US
and in the majority of the EU Member States. Thirdly, it was claimed that the
new technological achievements could potentially lead to new desired financial
models for the exploitation of works. Hence, TPMs and anti-circumvention were
presented as a means to protect authors, publishers and performers from alleg-
edly novel threats, as a means to compensate them for the harm they would alleg-
edly endure and finally as a means to encourage them to exploit the potential of-
fered by the new technologies. In reality, though, TPMs and anti-circumvention
were a means to establish new models for the exploitation of copyright works,
as the traditional ways of exploitation of copyright works were challenged in the
networked online environment.

122. See above under 2.1.
123. InfoSoc Explanatory Memorandum, p. 6. See also P. B. Hugenholtz, above note 8, p. 85.
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Although the role of TPMs does not alter according to the subject matter they
protect, the legislature relied on divergent justifications for the adoption of anti-
circumvention norms in the EU Directives and the US Acts. The 1991 Software
Directive, which was the first EU instrument to include an anti-circumvention
provision, failed to provide any justifications regarding the need for legislation
on the matter. At that time the protection of TPMs from circumvention was
uncontroversial,'?# probably because legislature and commentators had not yet
realised the wider implications of the use of TPMs exploitation of copyright
works which were safeguarded by copyright. When enacting the Information So-
ciety Directive and the DMCA the legislature emphasized mainly the violation of
the authors’ interests and the threats for authorship and creation and tried to jus-
tify resorting to means of exploitation of copyright works other than traditional
copyright law as an equilibrium of justice that would be reached because of the
harm that copyright holders had to endure because of the advent of technology.
As mentioned above, though, the claims for easier copyright infringement were
not accurate. In reality, the various anti-circumvention provisions have as their
common objective to safeguard a model of exploitation of works, despite the dif-
ferent articulation of the justifications of anti-circumvention in the different in-
struments.

124. See J. Verstrynge, ‘Protecting Intellectual Property Rights within the New Pan-European
Framework: Computer Software’ in Lehmand & Tapper (Eds.) A Handbook of European
Software Law, (1993), Part [, p. 10, who after a thorough analysis of Articles 1, 2, 4 and 5
stated that the remaining Articles of the Directive were “for the most part uncontroversial”.



Digital copyright and internet freedom:
Two enemies to be reconciled

Enrico Bonadio

1. Introduction

This article explores the relationship between copyright and freedom of speech
in the digital environment. In particular, the author looks at the well known phe-
nomenon of file sharing on the Internet, which often involves the exchange of
information protected by copyright. The author also explores how a possible con-
flict between copyright and freedom of expression emerges and may be settled
in the Internet environment (also in light of the European Convention on Human
Rights). After briefly highlighting the constitutional dimension of these conflict-
ing rights and introducing the phenomenon of file sharing, the author turns his
attention to the debate surrounding a particular sanction used in certain jurisdic-
tions to punish unauthorized on line sharing of copyrighted material, i.e. the dis-
connection of Internet access.

The author also analyzes the increasingly important role played by private agree-
ments between copyright holders and Internet Service Providers (ISPs), i.e. a
strategy of compelled voluntary collaboration currently pursued by certain copy-
right holders. This new strategy confirms that public law is not anymore the only
vehicle through which copyright owners enforce their exclusive rights in the In-
ternet context.

Finally, a set of proposals aiming at identifying possible areas of freedom for un-
authorized file sharers are analyzed.

2. The constitutional dimension of the two conflicting rights

Both freedom of speech and copyright have a constitutional dimension.

Freedom of expression is strongly protected by many countries’ constitutions.
For example, in the US free speech is protected by the First Amendment to the
Constitution as well as by many states’ constitutions. Freedom of expression is
also protected in the Furopean Charter of Fundamental Rights (Article 11), the
European Convention on Human Rights (Article 10), the International Covenant
on Civil and Political Rights (Article 19) and the Universal Declaration of Hu-
man Rights (Article 19). The importance of protecting free speech has also been
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stressed several times by the European Court of Human Rights, the European
Court of Justice and the US Supreme Court.

Also intellectual property rights (IPRs), and particularly copyright, are constitu-
tionally protected in some countries (yet only a few industrialized countries’ con-
stitutions expressly protect copyright). For example, Section 1(8) US Constitu-
tion states that “the Congress shall have the power to [...] promote the Progress
of Science and useful Arts, by securing for Limited Times to Authors and Inven-
tors the exclusive Right to their respective Writings and Discoveries”. In Europe
three national constitutions expressly define copyright as fundamental right?; in
most other European states the constitutional nature of copyright is merely in-
ferred by constitutional courts in their decisions?.

Furthermore, copyright and IPRs in general are recognised as human rights in
several international treaties, including the Universal Declaration of Human
Rights? and the European Charter of Fundamental Rights*.

It is often said that copyright is constitutionally protected because it turns out to
be the “engine of free expression”, as it was stated by the US Supreme Court in
Harper & Row®. Indeed, by granting authors exclusive rights for the commercial
exploitation of works, copyright gives an important incentive for the creation and
diffusion of music, literature, art, movies, etc.’.

Yet, copyright is also capable of stifling freedom of expression. Indeed, copyright
confers upon its owner exclusive rights, including the right to prevent copying or
even access the whole or a substantial part of a protected work. For example, by
relying on technology protection measures, right owners can prevent people from
accessing scientific articles published in online academic journals. In such a man-
ner, users can be prevented from accessing existing information, which in turn

1. See the Swedish Constitution (Article 19, par. 2), the Portuguese Constitution (Article 42)
and Spanish Constitution (Article 20).

2. As far as the constitutional nature of IPRs is concerned, see Cristophe Geiger, The Constitu-
tional Dimension of Intellectual Property, in Paul Torremans (ed.), Intellectual Property and
Human Rights, Walters Kluwer, 2007, pp. 101-131.

3. Article 27.2 of the Universal Declaration of Human Rights states that “Everyone has the right
to the protection of the moral and material interests resulting from any scientific, literary or
artistic production of which he is the author.”

4. Article 17.2 of the European Charter of Fundamental Rights simply states that intellectual
property shall be protected.

5. Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, 558 (1985).

6. On the debate about copyright's philosophical nature, see Spinello R. & Bottis M., A defense
of intellectual property rights, Edward Elgar Publishing, 2009.
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might negatively affect the ability of forming people’s own opinion and express-
ing it. Thus, copyright can be used to restrict the free use of existing works and
as a result it has the potential to limit the flow of information necessary to form
and communicate personal opinions. In other words, the creation of subsequent
works (“down-stream” creations) often relies on the possibility of accessing and
studying previous works (“up-stream” creations). If access to existing works is
hindered, opportunities of coming up with new works are also likely to be re-
duced, which in turn may jeopardize the progress of our society’s cultural life.

The fact that copyright has the potential of both enhancing and stifling freedom
of expression has been labeled by Neil Netanel as the “copyright’s paradox” 7:
indeed, copyright stimulates some speech (“up-stream” speech) while abridging
other speech (“down-stream” speech)®. As will be shown later, in the digital envi-
ronment it appears that copyright protection is more prone to stifling free speech
rather than stimulating it.

3. Internet access as human right

The right to free speech is a fundamental right enshrined in several international
instruments.

In the current digital age people express their opinion and ideas via the Internet.
It is in the web where people, organizations, artists, musicians, etc. find opportu-
nities and chances to form, modify, tailor and express their ideas. Thus, gaining
access to Internet has become an important prerequisite for people and organiza-
tions to acquire the knowledge necessary to form and express their opinions and
creativity. Access to, and use of, Internet strongly enhances freedom of speech.

It is therefore no surprise that there has recently been a push by the United Na-
tions to make Internet access a human right. The Greek Constitution has already
adopted this view (Art. 5A on access to information) in 2001. The right to In-
ternet connection - also known as right to broadband - has been increasingly
perceived as acquiring the same relevance as the right to other public goods, such
as water, air, healthcare, education, etc. Internet has become vital in everyday
life (e.g. for connecting families and friends, banking, shopping, earning a living,
etc.) and positively affects the ability of people to communicate, work, manage
finances, learn, and generally participate in the collective life of our society®.

7. Neil Weinstock Netanel, Copyright's Paradox, OUP (2008). See also generally Spinello Richard
and Maria Bottis, A Defense of Intellectual Property Rights, Edward Elgar Publishing, 2009.

8. Id., p. 34.

9. Annemarie Bridy, Graduated Response and the Turn to Private Ordering in Online Copy-
right Enforcement, Oregon Law Review 2010 (available at SSRN: http://ssrm.com/ab-
stract=1565038, p. 48).
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Finland has been the one of the first countries to introduce at constitutional level
a legal right to Internet access'?, and also Estonia recently passed a law stating
Internet access as a fundamental human right of its citizens. Moreover, as will be
shown later, in a decision of June 2009 the French Constitutional Court basically
confirmed that the right to Internet access is a fundamental right!!. Also the Con-
stitutional Chamber of the Supreme Court of Costa Rica recently declared Inter-
net access as essential for the exercise of fundamental rights!2.

At EU level, Article 3-bis Directive 140/2009 is relevant!3. This provision at-
taches great importance to the right to Internet access, and expressly makes refer-
ence to the fundamental rights and freedom of natural persons enshrined in the
European Convention on Human Rights (ECHR).

10. As from the 1%t of July 2010, all citizens of Finland have the right to have a broadband Inter-
net connection of at least 1 Megabit per second. And the promise was made to upgrade every
citizen to a 100Mbps connection in five years time.

11. See below at paragraph 6.
12. Supreme Court of Costa Rica, 20-7-2010.

13. Precisely, Article 3-bis Directive 140/2009 amending Directive 2002/21/EC on a com-
mon regulatory framework for electronic communications networks and services, Directive
2002/19/EC on access to, and interconnection of, electronic communications networks and
associated facilities, and Directive 2002/20/EC on the authorization of electronic commu-
nications networks and service. This provision states that “Measures taken by Member States
regarding end-users access’ to, or use of, services and applications through electronic com-
munications networks shall respect the fundamental rights and freedoms of natural persons,
as guaranteed by the European Convention for the Protection of Human Rights and Funda-
mental Freedoms and general principles of Community law. Any of these measures regard-
ing end-users’ access to, or use of, services and applications through electronic communica-
tions networks liable to restrict those fundamental rights or freedoms may only be imposed
if they are appropriate, proportionate and necessary within a democratic society, and their
implementation shall be subject to adequate procedural safeguards in conformity with the
European Convention for the Protection of Human Rights and Fundamental Freedoms and
with general principles of Community law, including effective judicial protection and due
process. Accordingly, these measures may only be taken with due respect for the principle
of the presumption of innocence and the right to privacy. A prior, fair and impartial proce-
dure shall be guaranteed, including the right to be heard of the person or persons concerned,
subject to the need for appropriate conditions and procedural arrangements in duly substan-
tiated cases of urgency in conformity with the European Convention for the Protection of
Human Rights and Fundamental Freedoms. The right to effective and timely judicial review
shall be guaranteed”.
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4. File sharing, copyright enforcement and the role of Internet
Service Providers

One of the tools massively used to exchange information on line is file sharing.
This technology refers to the sharing of computer data or space on a network. It
allows multiple users to access the same file (containing data, audio and/or vid-
eo) stored in a central server, giving the user the ability to read, modify, print or
copy it.

And what about “peer-to-peer” (P2P) file sharing? Peer-to-peer technology ena-
bles the sharing of files by a direct exchange between end-users’ computers. P2P
networking means that the files are not stored on a central server. Instead, cer-
tain software which can be installed in individuals’ computers work as a serv-
er for shared files. This permits each computer equipped with the software in
question to act as a mini-server from which other P2P users can download files.
P2P’s popularity derives from the fact that it is user-friendly and convenient.
Such technology has empowered informal networks of file sharers to make files
available to each other, around the world. Thus, P2P file sharing enables people
around the globe to exchange information over the Internet by using machines
connected through networks, which in turn allows a cheap and worldwide shar-
ing of digitized information.

As is known, these technologies often turn out to clash with copyright. Indeed,
when they are used to share files containing copyright protected material, such
activities are usually considered copyright infringement, and particularly a viola-
tion of the “communication to the public” and “making available” rights, which
are reserved to copyright owners. Such rights are now protected by most coun-
tries as a result of implementing Article 8 of the WIPO Copyright Treaty and Ar-
ticles 10 and 14 of the WIPO Performances and Phonograms Treaty. These provi-
sions state that copyright holders enjoy the exclusive right to authorize any com-
munication to the public of their works, including the making available to the
public in such a way that members of the public may access these works from
a place and at a time individually chosen by them. File sharing technologies -
which allow the making available of copyright protected works to the public -
have often been deemed by courts to fall within the above provisions'“.

Copyright owners have regularly enforced their exclusive rights by taking legal
action against those who uploaded, downloaded and generally shared copyright

14. See also Michael Schlesinger, Legal issues in peer-to-peer file sharing, focusing on the mak-
ing available right, in Alain Strowel (ed.), Peer-to-Peer File Sharing and Secondary Liability
in Copyright Law, Edward Elgar (2009), pp. 43-70, at p. 45.
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protected material with other peers, especially music and movies files. Such ac-
tions have often been successful.

In addition to taking action against individual files sharers (“primary infringers”),
right owners often chase “secondary infringers”, i.e. those companies or organi-
zations which permit or encourage primary and direct infringement by individual
file sharers, or build up the technical means which make said direct infringement
possible. These are called Internet Service Providers (ISPs) and - to the eyes of
copyright owners - they often act as gatekeeper and enable individuals’ file shar-
ing of copyrighted protected material.

Liability is therefore not limited to people who personally infringe copyright, i.e.
who upload and make available the files in question. As it happens with other
kinds of torts, liable is also the person who encourages, facilitates, helps or any-
how benefits from carrying out an unlawful act. Copyright makes no exception to
this rule. Indeed, several legislations consider liable for copyright infringement
whatsoever person or organization connected to primary infringements, being
them music halls (which broadcast music from the radio), copy shops (which al-
low the copying of protected material) or ISPs which offer users the technical
means to share and make available infringing files!>.

However, both EU (see Articles 12-14 Directive 2000/31) and US legislations
(see Section 512 of the 1998 Digital Millennium Copyright Act) have created
an exemption for ISPs and other Internet intermediaries, by shielding them from
liability for copyright infringement committed by others, provided certain condi-
tions are met!,

15. Allen N. Dixon, Liability of users and third parties for copyright infringements on the Inter-
net: overview of international developments, in Alain Strowel (ed.), Peer-to-Peer File Shar-
ing and Secondary Liability in Copyright Law, Edward Elgar (2009), pp. 12-42, atp. 12.

16. The US Digital Millennium Copyright Act (DMCA) is particularly important. It implements
the 1996 WIPO Copyright Treaty and the WIPO Performances and Phonograms Treaty and
outlaws the unauthorized on line reproduction and distribution of copyrighted material.

Section 512 exemption is commonly known as the “safe harbour” provision, as it gives
ISPs a shield from copyright infringement. By exempting Internet intermediaries from li-
ability, such provision aims at finding a balance between the conflicting interests of copy-
right owners and Internet users. For such exemption to apply ISPs must inter alia adopt and
reasonably implement a policy of addressing and terminating subscription and accounts of
users who are held to be “repeat infringers” (on this point see below at paragraph 6).

Viacom Int'l Inc., et al., v. YouTube, Inc., et al., Nos. 07-Civ-2103 (LLS), 07-Civ-3582 (LLS),
a decision of June 2010 from the US District Court for the Southern District of New
York confirmed the availability of the Section 512 exemption in a case of video sharing.
The entertainment company Viacom took action against YouTube and its corporate parent
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5. Repositioning file sharing: not only copying music
and movies

Copyright owners have taken a large number of legal actions in many countries
against companies, ISPs or even individuals providing or using file sharing net-
work services. Many legal actions - especially those actions involving the unau-
thorized sharing of music or movies files - are well known and have already been
commented!”.

Yet, file sharing is not limited to the exchange and copying of music or movie
files. People also use these technologies in order to exchange information, ideas
and opinions as well as to critic other people’s beliefs and in general to convey
messages. File sharing is often used as a tool for finding works which would oth-
erwise be unavailable, finding out new genres, carrying out personalized compi-
lations as well as for posting creative remixes, sequels and new interpretations of
existing works (including parody)!®. It therefore provides far more opportunities
than in the off line world for artists and authors to reach, analyze and further de-
velop a great number of existing works.

Google for copyright infringement requesting more than $1 billion in damages. The plaintiff
claimed that the popular video-sharing website YouTube was engaging in massive intention-
al copyright violation for making available 160,000 unauthorized clips of Viacom’s enter-
tainment programmes. The Court granted summary judgment for Google and basically held
that mere and general knowledge of copyright infringement, no matter how widespread and
clear, was not sufficient for YouTube not to benefit from Section 512 exemption.

17. See inter alia, A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004 (Ninth Circuit, 2001); MGM
Studios Inc v Grokster Ltd, 545 US 913 (US Supreme Court 2005); IO Group Inc. v Veoh
Networks Inc. (U.S. District Court of California, 2008); Universal Music v Veoh (California
Central District Court, 2009); Viacom Int'l Inc., et al., v. YouTube, Inc., et al., Nos. 07-Civ-
2103 (LLS), 07-Civ-3582 (LLS) (US District Court New York 2009); Arista v. Lime Wire (US
District Court New York, 2010); Polydor v. Brown [2005] EWHC 3191 (Ch); Brein v Mininova,
Rb Utrecht 26 August 2009, LJN BJ6008, 250077/HA ZA 08-1124; Pirate Bay, B 13301-006,
Stockholm District Court, Division 5, Unit 52, Verdict B [2009]; Universal Music Australia Pty
Ltd v. Sharman License Holdings Ltd [2005] FCA 1242; Roadshow Films Pty Ltd v. iiNET Lim-
ited (Federal Court of Australia 2010); SGAE (Sociedad General de Autores y Editores) v. Jesus
Guerra, Case N. 261/09, Barcelona Commercial Court N. 7, March 2010; Telecinco v. YouTube
(Madrid Commercial Court, September 2010).

18. Neil Weinstock Netanel, Impose a Noncommercial Use Levy to Allow Free Peer-to-Peer File
Sharing, The University of Texas School of Law, Law and Economics Working Paper No 009,
December 2009, p. 3 (available on the Internet at http://papers.ssrn.com/sol3/papers.
cfm?abstract_id=468180).
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Several universities - especially in the US - use file sharing technologies to make
the sharing of class notes easy, class assignments and other forms of content and
it is believed that such networks have enhanced educational and research capa-
bilities'®. Viewed from this social and cultural perspective, file sharing can be
considered as an activity that fosters a number of values underpinning the very
protection of free speech. This is particularly true when it comes to P2P file shar-
ing which - as shown above - enables the sharing of files by a direct exchange
between end-users’ computers. Indeed, its decentralized feature (as opposed to
centralized systems) permits users to create and disseminate countless kinds of
resources, in manners which have never been possible earlier: in this case, the
potential exchange of information and ideas is maximised.

File sharing networks have thus become necessary components of many global
virtual communities where for example information and cultural artefacts are
shared and discussed in chat rooms?° or other virtual spaces including social net-
works. For several communities (e.g. academia, defense sector, etc.) file sharing
has opened new scenarios and has become an important tool of cultural, scien-
tific and technical collaboration. This is the main feature of the so-called “Web
2.0” networks, also known as User Generated Content (UGC) services, which are
generally associated with Internet applications that make easy interactive infor-
mation sharing, interoperability and user-centred design.

In a nutshell, file sharing and generally, Internet technologies - by linking togeth-
er communities of users, artists and creators (i.e. communities of people who are
not just interested in copying music and movie files) - have the potential of drop-
ping individuals’ reliance on traditional mass media for information and enter-
tainment and thus maximizing the exchange of ideas and opinions with a wider
range of people?!.

Having said that, it seems that copyright owners are also keen on enforcing their
exclusive rights against the above communities. The following case is self-ex-
plaining. In 2003 the company Diebold Electronic Systems - producer of an elec-
tronic voting machines’ software - started sending cease-and-desist letters to US
University students who had engaged in posting and circulating on the Internet

19. Jason Putter, Copyright Infringement v. Academic Freedom on the Internet: Dealing with In-
fringing Use of Peer-To-Peer Technology on Campus Networks, J. L. & Pol'y 419 (2006), pp.
419-469, at. pp. 421 (note 5) and 425.

20. Robert Danay, Copyright vs. Free Expression: The Case of Peer-to-Peer File-Sharing of Music
in the United Kingdom, 8 Yale Journal of Law & Technology 32 (2005) (available on the In-
ternet at http://ssrn.com/abstract=847905, p. 20).

21. Netanel, above note 7, p. 9.
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Diebold’s internal communications?2. In these communications (which consisted
of both email messages and internal memorandums) various problems and flaws
of Diebold’s software were highlighted. The files were circulated amongst stu-
dents also by means of P2P file sharing technologies (and posted in various web-
sites) and included thousands of e-mails highlighting bugs in Diebold’s software
and warnings that its computer network was poorly protected against hackers 23.
Warning letters were also sent by Diebold to ISPs which hosted the internal docu-
ments revealing flaws in Diebold’s e-voting machines.

In the cease-and-desist letters Diebold invoked copyright infringement pursuant
to the DMCA (it claimed that the files in question contained copyright protected
material) and requested the documents to be removed. One ISP involved, Online
Policy Group (OPG), refused to take them down invoking the right to free speech.

Two students and the ISP OPG took action against Diebold alleging inter alia that
the former’s claim of copyright infringement was based on knowing material
misrepresentation. The three plaintiffs sought a judicial declaration that the pub-
lication of the above communications was lawful and requested to enjoin Die-
bold from threatening or bringing any action for copyright infringement.

The California district court found that Diebold knowingly misrepresented that
online commentators, including the above college students, had violated the
company’s copyrights. It was held that “No reasonable copyright holder could
have believed that the portions of the email archive discussing possible techni-
cal problems with Diebold’s voting machines were protected by copyright”. The
court added that Diebold tried to use copyright provisions “as a sword to sup-
press publication of embarrassing content rather than as a shield to protect its
intellectual property” 4.

This case shows that file sharing networks and Internet technologies in gener-
al can be used to foster freedom of speech, stimulate critical thinking as well
as exert leverage on companies, government officials and politicians - and that
copyright provisions may maliciously be invoked to stifle and chill these potenti-
alities. These potentialities might be chilled also when copyright owners do not
actually enforce their exclusive rights: this happens when speakers, artists or au-

22. Generally speaking, in that period US copyright owners in the creative content industries
were very active in protecting their IPRs. Either they sent letters to hundreds of colleges and
universities, requesting them to take action to prevent P2P infringement on campus net-
works, or they sent notices to universities detailing specific cases of unlawful file sharing on
their networks. See Putter, above note 18, pp. 431-432.

23. See New York Times of 3 November 2003.
24. OPG v. Diebold, 337 F. Supp. 2d 1195, N.D. Cal. 2004.
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thors - being aware of the existence of copyright provisions allowing right own-
ers to enforce their exclusive rights - prefer to engage in self-censorship rather
than running the risk of being sued and paying lots of money as compensation.

We have seen that file sharing is not limited to music and movie works, but it
also entails the exchange of other kind of information.

In any case, it should be noted that file sharing of music files also contributes
to the marketplace of ideas. It has been said that such exchange is increasingly
perceived as a new form of “interest-based social interaction”?. Even the passive
sharing of songs with unknown people sitting in front of their PC at the other
corner of the globe is to be considered an important form of cultural exchange.
Those websites permitting to share music, videos or other material and allowing
people to leave comments regarding such material (e.g. YouTube) are pertinent
examples. These Internet fora are comparable to big rooms where persons face-
to-face exchange opinions, ideas and information?®. P2P file sharing systems - by
permitting that - may constitute a relevant part of several persons’ “sense of com-
munity, identity and therefore self-fulfillment?’. Sharing music files - coupled
with the possibility of exchanging comments and points of view regarding songs
- contributes to the evolution of music and boosts the cultural development of
a given community. No doubt people who are exposed to more music are better
prepared to offer their new ideas and solutions into the artistic community.

Musical and in general artistic works are thus stimulated if there is massive ex-
posure to (and creative appropriation of) previous works?® — and such exposure
is particularly favored by the use of file sharing technologies. Any author needs
access to previous works in order to create new music 2° - and without such ac-
cess the creation of new music (and generally of new artistic forms) is hindered.
It has been argued that the speech and art of previous authors and creators are
the “raw material” of subsequent artists and authors°. Take the example of hip-

25. Daniel Gervais, The Price of Social Norms: Towards a Liability Regime for File-Sharing,
Journal of Intellectual Property Law, 12.1 (2003), pp. 39-74, at. p. 41.

26. Netanel, above note 7, p. 74.
27. Danay, above note 19, p. 20.

28. Also classical composers like Beethoven and Mozart regularly took inspiration from already
existing segments, motifs and themes.

29. See also Wendy ]. Gordon, Copyright Norms and the Problem of Private Censorship, in
Jonathan Griffiths - Uma Suthersanen (edited by), Copyright and Free Speech - Compara-
tive and International Analyses, OUP (2005), pp. 67-96, at p. 67.

30. Netanel, above note 7, pp. 58-59.
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hop or jazz music. It has been pointed out that these music genres developed and
became successful as a consequence of the re-interpretation of previous works3!.

It could therefore be said that file sharing is another “engine of free speech”. Peo-
ple who employ this technology and use existing copyrighted works to create de-
rivative works and thus express their opinion are no less deserving of protection
and no less innovative than the author of the previous work32,

Yet, one might stress that unauthorized file sharing is not “speech” and thus can-
not be invoked as a tool for exercising freedom of expression.

The reply would be easy, however. Indeed, it could be argued that music, movies
and other artistic works do constitute “speech”, and that access to such existing
speech and information - which is greatly enhanced by file sharing technology
- is no less important to freedom of expression than is the making of the speech
itself*3. Indeed, the US Supreme Court has constantly affirmed that freedom of
expression policy serves both “speakers” and “listeners”4. US policy in the tel-
ecommunication sector confirms the above, as US legislation has always guar-
anteed cheap access to programs, information and opinions throughout public
libraries and free over-the-air television and it has done so exactly with a view to
boost freedom of speech?>.

File sharing is instrumental to the system of free expression also because it
strongly reduces the traditional copyright-supported media power of content

31. Id., pp. 19-22; Lea Shaver - Caterina Sganga, The Right to Take Part in Cultural Life: on
Copyright and Human Rights, Wisconsin International Law Journal, pp. 637-662, at p. 645.

32. Netanel, above note 7, p. 29. It has also been noted that users who integrate copyrighted works
in their own creations (especially those who do that for non-commercial purposes) and who
upload these works on the Internet must rely on an easy and efficient permission mechanism.
This is necessary to strike a balance between the rights of content creators and the need to take
into consideration new forms of expression. See the Communication from the Commission to
the European Parliament, the Council, the European Economic and Social Committee of the
Regions, 24 May 2011, p. 12, available at http://ec.europa.eu/internal_market/copyright/
docs/ipr_strategy/COM_2011_287_en.pdf (last accessed on 3 June 2013). Copyright pro-
tection therefore should not hinder up-stream creations devloped and communicated through
the Internet. As Professor Ian Hargreaves recently put it, copyright laws have begun to act as “a
regulatory barrier to the creation of certain kinds of new internet-based businesses”: See Digi-
tal Opportunity — A Review of Intellectual Property and Growth, An Independent Report, May
2011, available at http://www.ipo.gov.uk/ipreview-finalreport.pdf, p. 3. Last access June
10,2013.

33. Netanel, above note 7, p. 29.
34, See for example Red Lion Broad. Co. v. FCC, 395 U.S. 367, 390 (1969).
35. Netanel, above note 7, p. 47.
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supply and distribution. Thus, minor artists, creators and authors who are not
associated to major labels, studios or publishers have the potential to access and
reach a larger market of information, contents and ideas, and carry out creative
appropriations and remixes of existing works: which in turn strengthens the cul-
tural life and creativity of our society.

6. Disconnecting Internet access of file sharers under French,
UK and US law

We have seen that the right to Internet connection has become more and more
important, having acquired the same weight as the right to other public goods,
such as water, air, healthcare, education, etc. Internet allows people to use useful
technologies (including file sharing networks) which boost and strengthen free-
dom of speech and generally artistic and cultural activities.

Having said that, a few national legislations provide that Internet connection of
persistent file sharers shall be terminated provided certain conditions are met.
The author will briefly look at the recent French and UK laws, as well as at the
US provision.

The decision of terminating users’ Internet access is very sensitive. In addition to
eliminating a tool which has become vital in everyday life, it might negatively af-
fect the entire family of the single alleged infringer, as a family usually relies on
just one Internet subscription.

The French scenario

France has recently taken in serious consideration the phenomenon of on line
copyright infringement and of unauthorized file sharing in particular. In May
2009 the first version of the so-called Hadopi law was adopted. This law aims
at controlling and regulating Internet access as a means to encourage compli-
ance with copyright provisions. It was lobbied by the French president Nicolas
Sarkozy, who believed that a strong legislative action to react against online in-
fringement of copyright was badly needed.

This law has also created an ad hoc administrative agency, called Hadopi (Haute
autorité de diffusion des oeuvres et de protection des droits sur internet), which
has been given the task to control that “internet subscribers screen their Internet
connections in order to prevent the exchange of copyrighted material without
prior agreement from the copyright holders” (Art. L. 336-3 French Intellectual
Property Code).

The law states that individual subscribers must ensure that their accounts are not
accessed and used to reproduce or make available artistic works without the au-
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thorization of the copyright holder. It provides the so-called “three-strikes” rule,
also labelled as “graduated response”: if subscribers fail to properly supervise
their account within the year following the receipt of the first recommendation
(and after a second recommendation has been sent to him), the administrative
agency could - after a hearing - either suspend Internet access for any time be-
tween two months and a year (during which the subscriber is enjoined from en-
tering into a service agreement with any other Internet service provider) or order
subscribers to implement security measures aimed at preventing other unauthor-
ized downloads or uploads, with penalty fees for non-compliance.

Thus, one of the main features of this first version of the Hadopi law is the
preeminent role of an administrative agency entrusted with the power to impose
sanctions, including the disconnection of Internet access. Why has the first ver-
sion of the Hadopi law provided that such a sanction be decided by an adminis-
trative body? It should be noted that judicial proceedings are usually expensive
and slow: that might be a reason why a speeder and cheaper “extra-judicial” ap-
proach was initially chosen as opposed to a standard court proceedings®.

This law was scrutinised by the French Constitutional Court, which in June
2009 found a part of it unconstitutional. As terminating individuals’ Internet ac-
cess affects individuals’ right to free expression (which is a fundamental right),
the French Constitutional Court held that any decision involving Internet discon-
nection should be taken by a court after a careful balancing of the two interests
at stake, i.e. copyright protection and freedom of speech. As the Hadopi law
gave an administrative agency the power to terminate individuals’ Internet ac-
cess, the Court held such grant of authority as unconstitutional. And it specified
that French Parliament was not at liberty to vest an administrative authority with
such power in light of Article 11 of the Declaration of the Rights of Man and the
Citizen of 1789%.

The Constitutional Court’s finding that freedom of speech entails access to online
communications services was also interesting. In particular, when commenting
on the right enshrined in the above Article 11 of the Declaration of the Rights
of Man and the Citizen, the court stressed that “in the current state of the means
of communication and given the generalized development of public online com-
munication services and the importance of the latter for the participation in de-

36. See also Alain Strowel, Introduction: peer-to-peer file sharing and secondary liability in cop-
yright law, in Alain Strowel (ed.), Peer-to-Peer File Sharing and Secondary Liability in Copy-
right Law, Edward Elgar (2009), pp. 1-11, at p. 10.

37. This provision states that “the free communication of ideas and opinions is one of the most
precious rights of man. Every citizen may thus speak, write and publish freely, except when
such freedom is misused in cases determined by Law”.
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mocracy and the expression of ideas and opinions, this right implies freedom to
access such services” (paragraph 12). Such finding not only clearly recognizes
the importance of the right to have Internet access in the present era, but also im-
pliedly affirms its fundamental nature.

The French Constitutional Court also dealt with the following aspect of the
Hadopi law, i.e. the fact that the burden of proof was placed on Internet sub-
scribers. That meant that - in order to be successful in the procedure - Internet
subscribers had to prove that they were not liable for the alleged on-line infringe-
ment. In other words, subscribers should have proved that they properly secured
their Internet access or that a third party was in fact responsible for the alleged
infringement. According to the court, this boiled down in a presumption of guilt
on Internet subscribers and was a violation of the constitutional principle of pre-
sumption of innocence?®.

On September 2009 the French parliament passed another bill (informally
known as Hadopi 2), which was intended to remedy the enforcement gap left by
the Constitutional Court’s decision. The most important difference between the
first version of the law and Hadopi 2 is that sanctions against the alleged infringer
will be decided by a court and not by the administrative agency (as indirectly rec-
ommended by the Constitutional Court). The entire process is still speeded up by
the Hadopi-driven administrative procedure, however.

The British scenario

Also the UK has recently issued a law specifically aimed at fighting on line copy-
right infringements including unauthorized file sharing. It is the Digital Economy
Act of April 2010.

A proposed code of practice which implements said Digital Economy Act has
been adopted by Ofcom in June 2010%. It requires ISPs to send notifications
to their subscribers to inform them of allegations that their accounts have been
used for copyright infringement, e.g. unauthorized file sharing. It also proposes
a Hadopi-like three stages process for ISPs to inform subscribers of copyright in-

38. See Article 9 of the Declaration of the Rights of Man and the Citizen of 1789, which states
that “as all persons are held innocent until they shall have been declared guilty, if arrest shall
be deemed indispensable, all harshness not essential to the securing of the prisoner’s person
shall be severely repressed by law”.

39. The Ofcom is the UK independent telecommunications regulator and has been entrusted by
the Digital Economy Act with the task to draw up and enforce a code of practice implement-
ing the new provisions (the Code is available on the Internet at http://stakeholders.ofcom.
org.uk/binaries/consultations/copyright-infringement/summary/condoc.pdf). Last access
June 10, 2013.
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fringements and provides that subscribers which have received two notifications
within a year (and have not stopped infringing copyright) may be included in a
list requested by a copyright owner. This would be useful to copyright holders,
who will then be able to take legal action against the alleged infringers.

The most controversial provision of the Digital Economy Act is Section 17(1),
which grants powers to the Secretary of State to disconnect people or slow their
connections if they ignore warnings in case of alleged infringement. This provi-
sion states that “The Secretary of State may by regulations make provision about
the granting by a court of a blocking injunction in respect of a location on the
Internet which the court is satisfied has been, is being or is likely to be used for or
in connection with an activity that infringes copyright”4°.

Thus, the UK Digital Economy Act also provides - at least in principle - discon-
nection of Internet in case of on line copyright infringement. Yet, it also takes for
granted that such disconnection is to be decided by a judicial authority. The UK
Parliament - in doing so - might have taken into consideration the above decision
from the French Constitutional Court. Indeed Section 17(5) of the Digital Econo-
my Act states that “in determining whether to grant an injunction, the court must
take account of [...] (e) the importance of freedom of expression™*!.

On the other hand, the presence of the words “likely to be used” in Section 17(1)
has been perceived by the first commentators of the Act as worrying and risky.
Don Foster, the Liberal Democrats’ spokesman for culture, media and sport,
stressed that such a clause is too wide-ranging, as it would entail that a website

40. However, according to the Ofcom draft code “The Secretary of State has not indicated his
intention to make use of these provisions at this time and this consultation is not concerned
with this aspect of the DEA [Digital Economy Act]".

41. Article 17(5)-(d) of the Act also states that courts - when granting injunctions preventing
access to Internet - should take into consideration “whether the injunction would be likely
to have a disproportionate effect on any person’s legitimate interests”.

Concerns as to the consequences of Internet disconnection as a result of a “graduated re-
sponse” have also been expressed in the Report of the Special Rapporteur on the promotion
and protection of the right to freedom of opinion and expression of 16 May 2011 (Rappor-
teur Frank La Rue), p. 14, UN doc. A/HRC/17/27, available at http://www?2.ohchr.org/
english/bodies/hrcouncil/docs/17session/A.HRC.17.27_en.pdf (last accessed on 10
June 2013). In this report it is even argued that disconnecting Internet access, regardless of
the justification provided, including on grounds of IPRs infringement, is disproportionate
and therefore a violation of article 19(3) of the International Covenant on Civil and Political
Rights (see p. 21 of the Report).
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containing suspected files could be blocked on its assumed intentions rather than
its actions*2.

Also in light of the above concerns, the UK government requested Ofcom to re-
view Section 17 of the Digital Economy Act (which in the meantime resisted a
judicial review claim brought by two of the country’s largest ISPs). In particular
Ofcom are currently assessing whether enabling courts to shut down websites
dedicated to copyright infringement would work in practice.

The US scenario

What about the US? Does the DMCA make reference to Internet disconnection in
case of on line copyright infringement?

It does. Precisely, the DMCA makes reference to such sanction when dealing with
the “safe harbour” exemption. Indeed, this exemption applies to ISPs provided
they inter alia have adopted and reasonably implemented a “policy that provides
for the termination in appropriate circumstances of subscribers and account
holders of the service provider's system or network who are repeat infringers”
(Section 512(i)(1)(A) DMCA).

This provision does not clarify who should finally decide to impose such sanc-
tion, however®. The ISP which has adopted the policy in question? A judicial
body? Thus far US courts have not given guidelines on that issue and on the
meaning of the term “repeat infringers” in particular.

An interpretation of this term has been given by David Nimmer: one may not be
considered an infringer unless he has been found as such by a court*. Indeed,
when the US Congress wanted to refer to individuals who were not proven in-
fringers, it used the terms “claimed infringers” or “alleged infringers”. On the
contrary in Section 512 - unlike in other DMCA provisions - the expression “re-
peat infringers” is used. This term should therefore refer to those against whom
the infringement has been adjudicated, and not against whom it is merely al-

42. See The Guardian of 8 April 2010.

43. What is clear is the purpose of this provision, i.e. to prevent future infringements by users.
When enacting the DMCA, the US Congress noted that “those who repeatedly or flagrantly
abuse their access to the Internet through disrespect for the intellectual property rights of
others should know that there is a realistic threat of losing that access” (H.R. Rep. No. 105-
551, pt. 2,at 61, 1998).

44. Or unless an ISP has actual knowledge that an infringement has been committed. See David
Nimmer, Repeat Infringers, Journal of the Copyright Society of the USA (2005), Vol. 52 Part
2, pp. 167-224, pp. 179-184.
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leged®. This interpretation appears to be in line with the second version of the
Hadopi law and with the Digital Economy Act, which - as shown above - require
Internet disconnection to be decided by a judicial authority.

7. The EU perspective: the debate at the European Parliament
on on-line copyright infringement and Internet
disconnection and other relevant issues

The issue of on-line copyright infringement and Internet disconnection has also
been debated at the European Parliament during the negotiations which led to
the adoption of the so-called “Telecom Package”. Such reform package was first
presented by the former EU Commissioner Viviane Reading to the EU Parliament
in 2007, with a view to changing the EU telecoms rules and particularly complet-
ing the internal market in the EU telecommunications industry.

During these negotiations two positions emerged.

On the one hand, the EU Council and the entertainment industry promoted a
“three-strikes” rule managed by an administrative authority, a proposal very simi-
lar to the first version of the Hadopi law.

On the other hand, the European Parliament and several advocacy groups pro-
moting digital rights and freedom of expression lobbied a less strict and harsh
solution, i.e. they claimed that Internet disconnection should be decided exclu-
sively by courts and not by administrative bodies. Such groups expressly made
reference to the ruling of the French Constitutional Court which - as shown
above - stressed the importance of involving courts when it comes to deciding the
termination of Internet access.

In particular, the European Parliament promoted the so-called “amendment
138", which had been embraced twice by a huge majority in the plenary assem-
bly (88% of EU Parliament)*. This amendment sought to prevent EU member

45. Id.,p. 183.

A recent Bill - presented by Sen. Patrick Leahy and known as Protect IP Act 2011 - also
deals with on-line copyright infringement including file sharing. It envisages the institu-
tion of a blacklist of websites (“dedicated to” or “primarily designed” for copyright
infringing activities) which can be seized by the US Government. The bill would ba-
sically prevent US Internet users from getting access to any website the government believes
is clearly infringing copyright and any other website which tries to mirror the infringer’s
contents. The first commentators of the bill already stressed that this bill raises serious First
Amendment concerns.

46. See e.g. European Parliament legislative resolution of 24 September 2008 on the proposal
for a directive of the European Parliament and of the Council amending Directive 2002/21/
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countries from adopting legislations allowing Internet disconnection of persist-
ent file sharers without a previous authorisation of a court. It read as follows:

“Applying the principle that no restriction may be imposed on the fundamental
rights and freedoms of end-users, without a prior ruling by the judicial authorities,
notably in accordance with Article 11 of the Charter of Fundamental Rights of the
European Union on freedom of expression and information, save when public secu-
rity is threatened in which case the ruling may be subsequent”.

Yet, such initial position of the European Parliament was last abandoned. On
October 2009 a Parliament delegation - led by MEPs Catherine Trautmann and
Alejo Vidal-Quadras - accepted to renounce to the above amendment and instead
to work on a new amendment presented by the EU Council. The latter amend-
ment is different from “amendment 138”: indeed, it no longer requires that only
judicial authorities be allowed to cut-off Internet access of persistent file sharers.
It just says that any measures aimed at disconnecting Internet access may only be
adopted “as a result of a prior, fair and impartial procedure”. The word “judicial”
has been removed from the key sentence of the amendment. That means that the
right to judicial review is guaranteed on appeal, but the first instance ruling can
still be issued by a non-judicial authority. Such amendment brought about by the
Telecom Package has been inserted into the EC Directive 2002/21 on a common
regulatory framework for electronic communications networks and services (see
the new Article 1, paragraph 3(a)*’.

This outcome has been criticised by several groups advocating freedom of speech
on the Internet, as they believe that - also in view of the French Constitutional
Court decision - it is important that disconnection of Internet access is to be de-
cided exclusively by a judicial authority, and not by an administrative body*®. It
is thought that reserving to courts the power to issue such a harsh sanction would

EC on a common regulatory framework for electronic communications networks and serv-
ices, Directive 2002/19/EC on access to, and interconnection of, electronic communica-
tions networks and associated facilities, and Directive 2002/20/EC on the authorisation
of electronic communications networks and services (COM(2007)0697 - C6-0427,/2007
-2007/0247(COD)), Brussels, 24 September 2008.

47. See also above note 12.

48. Pro freedom of expression groups take this critical view even though the new Article 1, para-
graph 3(a) Directive 2002/21 (inserted as a result of the adoption of the Telecom Package)
takes the pain to specify that any measures liable to restrict fundamental rights or freedoms
may only be imposed if it is appropriate, proportionate and necessary within a democratic
society, and shall be subject to adequate procedural safeguards in conformity with the Euro-
pean Convention for the Protection of Human Rights and Fundamental Freedoms (see above
note 11).
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guarantee a stronger protection of the right to Internet access and accordingly of
freedom of speech®.

After the adoption of the Telecom Package, the Furopean Parliament went on
debating issues related to the online infringement of intellectual property rights.
Indeed a resolution was approved on 22 September 2010°°, stressing that unau-
thorised uploading of copyrighted material on the Internet is a clear infringement
of IPRs prohibited by both the WIPO Copyright Treaty (WCT) and the WIPO Per-
formances and Phonograms Treaty (WPPT)>!.

Yet this resolution does not mention what has been highlighted earlier, i.e. that
file sharing also involves the exchange of information useful to form and express
people’s opinion. The Socialist group in the European Parliament had proposed
amendments to the previous draft of the resolution (the Gallo Report) with a
view to stressing the above. Such amendments (which were not accepted) mainly
regarded the recognition of “non-commercial file sharing for personal use” and
an alternative remuneration scheme to compensate this use (private copying):
the aim was to distinguish between counterfeiting of goods and the less danger-
ous on line IPRs infringements.

Instead, the resolution in question made no substantial difference between coun-
terfeiting and unauthorised file sharing, leading to believe that the two activities
are identical and should be treated in the same way and be subject to the same

It has also been said that the European Parliament was betrayed by their delegates, the MEPs
Catherine Trautmann and Alejo Vidal-Quadras, as they accepted to unilaterally renounce to
the old amendment 138 apparently in contradiction with the mandate given by their col-
leagues representing the EU Parliament. See the web-pages of the advocacy group La Quad-
rature du Net at http://www.laquadrature.net/en/amendment-138-the-parliament-
betrayed-by-its-negotiators. Last access June 10, 2013.

49. The issue was also debated during the negotiations which led to the Anti-Counterfeiting
Trade Agreement (ACTA), an international agreement signed by a group of (mainly) indus-
trialized countries on 15 November 2010 and that establish new international standards
on IPRs. See Annemarie Bridy, ACTA and the Specter of Graduated Response, June 2010,
p. 5 (available on the Internet at http://papers.ssr.com/sol3/papers.cfm?abstract_
id=16190006). Yet, the final version of the ACTA does not refer to the disconnection of In-
ternet access as a possible sanction for deterring on-line copyright infringement.

50. See European Parliament Resolution of 22 September 2010 on enforcement of intellectual
property rights in the internal market (2009/2178(INT)). This resolution takes origin from a
report drafted by the MEP Marielle Gallo, which was firstly voted on June 2010 by the Legal
Affairs Committee of the EU Parliament (so-called “Gallo Report”).

51. Recital L of the resolution.
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sanctions®?: the risk is that ordinary citizens sharing online copyrighted material
(including people sharing files merely with a view to enjoying and commenting
existing works, without any lucrative purpose) can be treated like criminal or-
ganizations devoted to counterfeiting>3.

The tension between copyright protection in the Internet environment and free
speech has also been stressed by Advocate General Pedro Cruz Villalon in its
opinion in Scarlet v Sabam (C-70/10, opinion released on 14 April 2011). In this
case the EC] had been requested to clarify whether a national court can order
ISPs to introduce a mechanism for filtering and stopping electronic communi-
cation to protect IPRs: this system is able to identify the sharing of files and to
block of such files, either at the point at which they are required or at the point
at which they are transferred. The AG held that the introduction of such a sys-
tem restricts free speech contrary to the Charter of Fundamental Rights. The AG
added that neither the blocking system (which might have been triggered with-
out any possibility for the individuals concerned to oppose it) nor the filtering
scheme (which was introduced on a permanent and systematic basis) envisaged
appropriate guarantees and safeguards.

8. The role of private agreements between copyright holders
and ISPs

Decisions ordering the disconnection of Internet access of file sharers should be
taken exclusively by courts.

In recent years, however, copyright owners have entered into a number of
agreements with ISPs, obliging the latter to adopt graduated response regimes
which envisage the possibility of terminating Internet access of unauthorized
file sharers. It therefore seems that suing file sharers in court is not anymore the
main solution pursued by right holders to combat on line copyright infringement.
Instead a strategy of compelled voluntary collaboration with ISPs seems now to
be more popular. This confirms that public law is not anymore the only vehicle
through which graduated response regimes and decisions on Internet disconnec-
tion can be taken*. Indeed, private law mechanisms driven by market forces are
more and more used by copyright owners to pursue enforcement measures.

52. See for example paragraph 45 of the resolution.

53. These concerns do not seem to be adequately addressed by a mere reference (contained in
paragraph 5 of the resolution) that any measure to enforce IPRs must respect the fundamen-
tal rights enshrined in the Charter of Fundamental Rights of the European Union and the Eu-
ropean Convention on Human Rights.

54. Bridy, above note 9, p. 10.
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Such agreements are becoming popular, especially in the US. Annemarie Bridy
brought interesting examples of collaboration agreements entered into in the US
between copyright owners and ISPs (according to which ISPs undertake to for-
ward notices of infringement to their subscribers). It seems that in some cases
leading ISPs have suspended Internet access of persistent file sharers without any
court order or other finding of an infringement>. The same reportedly occurs in
other countries, including Ireland where a graduate response regime has become
a common rule for over 40% of Irish Internet subscribers as a result of a settle-
ment agreement between major films distributors and the most important Irish
ISP (Eircom): this regime does not envisage the involvement of any court and
said ISP is the only “judge” who decides whether the subscriber deserves or not to
have its Internet connection terminated>°.

The “transformation” of ISPs into copyright’ enforcement agents is probably a
consequence of a do ut des strategy. There are signals that ISPs act as entertain-
ment industry enforcement agents in exchange for them acquiring the right to
transmit copyright holders’ programs over their Internet networks®’. Right hold-
ers and ISPs’ interests are therefore becoming more and more convergent and
aligned>®.

It has been argued that these agreements may represent a first step in the con-
text of a “more complete private ordering of the project of online copyright
infringement”>°. They also seem to be encouraged at international level, particu-
larly by the recently-approved Anti-Counterfeiting Trade Agreement (ACTA)®°.
Article 2(18)(3) of this treaty promotes “cooperative efforts within the business
community to effectively address [...] copyright or related rights infringement
[...]". Commentators do not rule out that this provision could be interpreted as
requiring states to set up regimes encouraging ISPs to enforce copyrights on be-

55. 1d., pp. 7-10. With reference to these agreements see also Michael P. Murtagh, The FCC, the
DMCA, and Why Takedown Notices Are Not Enough, Hastings Law Journal, vol. 61 (2009),
Pp- 246 et sq.

56. Bridy, above note 9, pp. 14-15. This outcome is worrying as previous case law of the Irish
High Court had clarified that ISPs should not be considered liable for their customers down-
loads nor did Irish law envisage any provision mentioning a “three strikes” rule.

57. Bridy, above note 9, pp. 22-23 (pointing out that the ISP Verizon reached an agreement with
the company Disney to forward infringement notices to users, in exchange for receiving the
right to transmit Disney’s programs).

58. Murtagh, above note 55, p. 257.

59. Bridy, above note 9, p. 6.

60. See above, note 49.
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half of right owners, and particularly to take decisions affecting Internet connec-
tivity of unauthorized file sharers®!.

The private agreements in question seem to penalize too much file sharers. Let’s
take for example the US scenario.

These agreements usually provide that ISPs merely forward to alleged infringers
the so-called “DMCA take down notices”. These notices are envisaged by Sec-
tion 512(c) DMCA and are basically information - from the right holder to the
user - saying that the former has a good faith belief that the latter has violated its
copyright. Several agreements between copyright holders and ISPs provide that
- after forwarding to users these notices on behalf of right owners and should
other alleged violations occur - ISPs are entitled to suspend and even terminate
users’ Internet connection.

These contractual provisions are risky for users insofar as the collaboration be-
tween right holders and ISPs - and a possible final decision suspending or termi-
nating users’ Internet access - is exclusively based on DMCA take down notices.
Indeed, such notices are not always precise and reliable, as they reflect just the
right holders’ point of view, i.e. what they claim it is an infringement of their
copyright. They do not require ISPs to find out whether a copyright infringement
has really occurred. It has been argued that take down notices are “flawed, easy
to generate, often meritless, and an inadequate substitute for a full trial on the
merits”?; in fact they are issued unilaterally by right holders without the involve-
ment of neutral adjudicators such as a court or a panel of arbitrators, and there-
fore without a strong proof of actual infringement.

9. Article 10 European Convention on Human Rights and file
sharing

Are copyright arguments against unauthorized file sharers is in line with the Eu-
ropean Convention on Human Rights (ECHR)?

The starting point is Article 10(1) ECHR: “Everyone has the right to freedom of
expression. This right shall include freedom to hold opinions and to receive and

61. See the Internet website of the advocacy group La Quadrature du Net at www.laquadrature.
net/en/final-version-of-acta-must-be-rejected-as-a-whole. It should however be noted
that Article 2(18)(3) ACTA also provides that the cooperative efforts in question should take
place “while preserving legitimate competition and consistent with each Party’s law, pre-
serving fundamental principles such as freedom of expression, fair process, and privacy”. On
this issue see also Bridy, above note 48, p. 6.

62. Murtagh, above note 55, p. 257.
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impart information and ideas without interference by public authority and re-
gardless of frontiers[...]".

We have seen that file sharing - by giving users the possibility of exchanging in-
formation, ideas and reflections - has the potential to promote and boost freedom
of speech.

However, the right to free speech cannot be considered in a vacuum, but it
should be balanced with other rights. That is why Article 10(2) ECHR states that
“the exercise of these freedoms, since it carries with it duties and responsibilities,
may be subject to such formalities, conditions, restrictions or penalties as are pre-
scribed by law and are necessary in a democratic society [...] for the protection of
the reputation or the rights of others”.

This provision tells us that freedom of speech can be lawfully restricted if the re-
striction is inter alia “necessary in a democratic society”.

The European Court of Human Rights has never overtly faced the conflict be-
tween copyright and freedom of speech. Rather, such conflict has been specifi-
cally analysed by the European Commission of Human Rights®3. In particular, in
an important decision of 1997 the latter stated that in principle copyright pro-
tection constitutes a significant limitation to freedom of speech®*. Yet it added
that copyright protection can lawfully restrict freedom of speech as long as the
requirements of Article 10(2) ECHR are met.

This said, it is important to verify whether enforcing copyright against unauthor-
ized file sharers — which is capable of restricting freedom of expression - can be
considered “necessary in a democratic society”. If it cannot be considered as such
(and provided the other conditions of Article 10(2) are met), the enforcement
activity in question could be deemed contrary to Article 10 ECHR.

An interesting paper by Robert Danay which mainly focuses on music file shar-
ing®, highlights this question.

Danay argues that - in order to determine if restricting music file sharing is nec-
essary in a democratic society - we should verify whether such restriction is real-
ly useful to meet copyright’s purposes. Which are the objectives pursued by copy-
right legislation?” (i) The securing of a reward for the authors and (ii) the promo-

63. Protocol 11 of the European Convention on Human Rights, which came into force in 1998,
abolished the Commission.

64. European Commission of Human Rights, France 2 c. France, 15-1-1997, n. 30262/96.
65. Danay, above note 20.
66. See Spinello & Bottis, note 6.
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tion and encouragement of creativity. This said, the next question to be answered
is the following: is the restriction of freedom of speech (brought about by enforc-
ing copyright against file sharers) useful to meet the above copyright’s purposes?
Danay believes that in most cases it might not be useful. He then concludes that
in most cases restricting freedom of expression by enforcing copyright against
music file sharers is not necessary in a democratic society and accordingly not in
conformity with Article 10 ECHR.

How does Danay reach this conclusion?

He argues first of all that file sharing does not seem to really affect music sales.
This assertion seems to have its merits. Indeed, file sharing can even augment
music sales, as such phenomenon has the potential to bring artists’ music (es-
pecially minor artists’ music, who represent the majority) in direct contact with
potential consumers®’. Moreover, statistics about the traffic of file sharing net-
works can turn out to be useful to copyright owners: e.g. they can reveal the
world areas where new artists are most famous, even before the release of their
works, so that right owners can better target their overall sale strategies®®. It fol-
lows that, as long as file sharing is capable of increasing right holders’ business
opportunities, copyright restrictions vis-a-vis such phenomenon do not secure re-
wards for authors nor promote the diffusion of music.

Even if it is assumed that file sharing does negatively affect music sales (for ex-
ample, in terms of less CDs sales), overall the remuneration received by copyright
holders would not be diminished. In fact, Danay’s argument goes, file sharing
network is capable of boosting and promoting related activities such as advertis-
ing and merchandising (e.g. it might encourage the sale of posters, t-shirts, etc.
of the artists in question) as well as public appearances, which remain the pri-
mary resources of revenue for copyright holders. This would entail again that
copyright restrictions vis-a-vis file sharing do not secure rewards for authors nor
promote the diffusion of music. Again, the conclusion would be that restricting
freedom of expression by enforcing copyright against file sharers is not necessary
in a democratic society.

67. For example, the song Crazy from the artist Gnarls Barkley was available as an illegal down-
load since Autumn 2005, but it was so popular that - when it became available for legal
downloads in 2006 - the song went at the top of the charts. See Robert Clark, Sharing out
online liability: sharing files, sharing risks and targeting ISPs, in Alain Strowel (edited by),
Peer-to-Peer File Sharing and Secondary Liability in Copyright Law, Edward Elgar (2009),
pp. 196-228, p. 196.

68. See The Economist, 19 July 2008, p. 18.
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Danay finally argues that - even if we take for granted that file sharing negatively
affects music sales - nonetheless the availability of alternative systems of com-
pensation which do not impose sanctions as tough as the ones provided in case
of copyright infringement (e.g. private copying levies) would still guarantee a
reward for all copyright holders. Such alternative systems — which should replace
an enforcement system based exclusively on the prohibition of unauthorized uses
- would still compensate copyright owners for the use of their works by the file
sharer, without however imposing harsh sanctions against the latter and chilling
his freedom of expression. That is another reason why Danay believes that en-
forcing copyright against file sharers - and the subsequent restriction of freedom
of speech - cannot be considered necessary in a democratic society.

10. Recommendations to reconcile copyright holders’ interests
with freedom of speech concerns
in the digital environment

How to reconcile copyright holders’ interests with the right to free speech of file
sharers'users?

Two sets of recommendations are here highlighted.

(i) The first set relates to the thorny issue of who should decide Internet discon-
nection of unauthorized file sharers. (ii) The second group of proposals aims at
identifying possible areas of freedom for unauthorized file sharers.

(i) Enforcing copyright against file sharers - especially if this involves disconnec-
tion of users’ Internet access — might jeopardize their right to free speech.

First of all, as also suggested by the French Constitutional Court, any decision
regarding Internet disconnection should be taken exclusively by a judicial body.
Indeed, terminating users’ Internet access affects individuals’ right to free expres-
sion and we deem it fair that such an encroachment of a fundamental right be
sanctioned by a court (rather, e.g., than an administrative agency).

Moreover, should we accept such an important decision be taken by ISPs in their
role as copyright owners’ agents? In other terms: should we accept that a pri-
vate cooperation agreement between right holders and an ISP let the latter act as
copyright “policeman” and terminate alleged infringers’ Internet connection, by
solely relying on DMCA take down notices (or other similar notices) from right
owners?

The author does believe that such private cooperation agreements giving ISPs the
power to terminate users’ Internet access could be accepted provided these us-
ers have been adjudicated to commit copyright infringement by a judicial body.
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When it comes to deciding to encroach a fundamental right such as the right to
Internet, private contractual negotiations cannot replace judges. Public law here
should retain its exclusive competence. We cannot run the risk of letting market
forces deal with such a sensitive issue, also in view of the fact that DMCA take
down notices (or other similar notices) — on which these agreements often rely -
might be flawed and can lead to blame users in good faith and not liable of any
actual infringement®®.

(i) Would it be possible to adopt a more libertarian approach, i.e. to guarantee
people (especially authors and artists) more freedom to share copyrighted mate-
rial on the Internet?

Several proposals have been put forward to guarantee file sharers some areas of
freedom and are all based on a “compensation right” approach. These solutions
should substitute the traditional copyright paradigm exclusively based on the un-
conditional enjoyment of hollow exclusive rights’®. They basically aim at saving
the benefits of file sharing technologies while at the same time guaranteeing au-
thors’ compensation’*: a kind of solution which might be labeled - by using Law-
rence Lessig’s words 72 - as “compensation without control”. It is believed that
transforming copyright from a proprietary right to a compensation right would
better serve freedom of expression’>.

A specific proposal has been put forward by Neil Netanel, and it is based on the
so-called Noncommercial Use Levy (NUL)”“. Such levy would be imposed on the
sale of any consumer product or service whose value is substantially enhanced
by P2P file sharing, the amount being determined by an ad hoc Copyright Of-

69. For cases of flawed take down notices see Murtagh, above note 55, pp. 254-255.

70. Jane C. Ginsburg, Copyright control v. compensation: the prospects for exclusive rights after
Grokster and Kazaa, in Alain Strowel (Edited by), Peer-to-Peer File Sharing and Secondary
Liability in Copyright Law, Edward Elgar (2009), pp. 110-123, at p. 123. See also Philipp
Wittgenstein, Die digitale Agenda der WIPO-Vertrage: Umsetzung in den USA und der EU
unter besonderer Berucksichtigung der Musikindustries, Stampfli (2000), p. 162; Artur-Ax-
el Wandtke, Copyright und virtueller Markt in der Informationsgesellschaft, Gewerblicher
Rechtsschultz und Urheberrecht (GRUR) 1 (2002), p. 7.

71. Alexander Peukert, A bipolar copyright system for the digital network enviroment, in Alain
Strowel (editor), Peer-to-Peer File Sharing and Secondary Liability in Copyright Law, Ed-
ward Elgar (2009), pp. 148-195, at p. 154.

72. Lawrence Lessig, The Future of Ideas: the Fate of the Commons in a Connected World,
Random House (2001), pp. 201-202 (Lessig speaks about “compensation without control”
when dealing with cable industry).

73. Netanel, above note 7, p. 208.

74. Netanel, above note 18.
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fice Court. These products or services could include consumer electronic devices
(e.g. MP3 players, CD burners and digital video recorders) used to copy, store,
send or perform shared and downloaded files. The levy should be paid by the
providers of these products and services, and the distribution of the proceeds to
copyright holders should be carried out taking into consideration the popularity
of the works and the actual use of the contents as measured by technology track-
ing and monitoring such use. As a consequence of the payment of this levy, users
could freely copy and circulate any works the right holder has made available on
the Internet. Of course the use of the works should not be a commercial one. As
Netanel points out, this system would give users and creators more freedom to
explore, transform and adapt existing works (in such a way boosting freedom of
expression), while at the same time rewarding copyright holders and thus main-
taining the main essence and purpose of copyright”>.

The proposal from Netanel has its merits. Generally speaking, several commenta-
tors stress that copyright holders in the Internet age will be soon rewarded by
mainly using levies and taxes’®. It is believed that either the exclusive rights tra-
ditionally granted by copyright are not easily enforceable in the Internet world
or their enforcement would jeopardize the free exchange of information on the
Internet. That is why levy-based proposals might soon become reality in the In-
ternet environment.

A regime of government compensation to right holders paid out of general tax
revenues (with subsequent freedom to share and copy copyrighted material
available on line) has also been proposed’’. Generally speaking, recommenda-
tions to substitute IPRs regimes with systems of government compensation have
been debated for a long time. Such proposal would not be very different from the
above NUL, except that right holders would be paid from a body funded by gen-
eral tax revenues rather than by levies imposed on certain products and services.

Some commentators have also proposed compulsory licences to authorize and
regulate the P2P distribution of copyright protected works on the Internet. As is
known, compulsory licenses are usually granted by governments, or governmen-
tal bodies, and oblige IPRs owners to licence the protected asset to third parties
willing to use it. Lawrence Lessig believes that the US Congress should empower
file sharing by recognizing a system of compulsory licencing similar to that used

75. Id., p. 6.
76. Peukert, above note 70, p. 154.
77. Netanel, above note 18, pp. 80-81.



146 EVI LASKARI, HONORARY VOLUME

in cable retransmission, and the amount of the relevant fees would not be set by
right holders, but by policy makers keen on striking a fair balance”®.

In principle, compulsory licencing schemes - by permitting users to access and
share works on the Internet - would aim at favoring the circulation of copyright-
ed works on the Internet and thus boosting freedom of speech. Yet, other com-
mentators are skeptical about the feasibility of implementing such a system, as
they believe that compulsory licences have proved to be unsuccessful in imple-
menting public policy goals’®. This opinion is buttressed by the fact that so far
no compulsory licences have been granted to authorize the P2P distribution of
copyrighted works on the Internet.

All the above proposals have common features and purposes, i.e. they all aim
at making the digital environment and particularly the Internet a virtual place
where public debate, artistic creativity and cultural diversity should co-exist with
commercial transactions®®. Therefore such recommendations do not tend to wipe
out copyright (which is still an “engine to free speech”8!), but try to strike a bal-
ance between the latter and the right to freely access copyrighted works available
on the Internet, which is ancillary to the fundamental right to free speech.

78. Lessig, above note 72, p. 255.

79. Michael Botein-Edward Samuels, Compulsory Licences in Peer-to-Peer File Sharing: a
Workable Solution? 30 Southern Illinois University Law Journal 69 (2005), pp. 69-83, at p.
69.

80. Deborah Tussey, From Fan Sites to File Sharing: Personal Use in Cyberspace, Vol. 35 Geor-
gia Law Review (2001), pp. 1129-1193, atp. 1132.

81. As stressed by the US Supreme Court in Harper & Row Publishers, Inc. v. Nation Enters. 471 US
535 (1985), at 558. The Court continues: “First Amendment protections are already em-
bodied in copyright law”, distinction between copyrightable expression and uncopyrightable
facts and idies and the latitude afforded by fair use. Id. at 560.
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1. Introduction

Music Information Retrieval (MIR) is comparatively a new research field with
almost a decade of intense activity (Karydis et al., 2006). Nevertheless, its re-
sults influence a variety of people ranging from music scholars to ordinary mu-
sic lovers. MIR research has, so far, provided means to implement data-mining
algorithms from different perspectives: by extracting valuable information from
musical corpuses of some to tens of millions of songs, as well as methods to de-
fine similarity and identify such similar songs in the aforementioned corpuses
(Schnitzer, 2012). The significance and application of MIR methods affects a
broad spectrum of activities ranging from the management of personal musical
collections to web-based services to audio content organisation in interactive
multimedia or virtual environments (Karydis et al., 2011).

One of the key requirements of MIR in order to provide for its methods is musi-
cal content access. The need for such access is twofold: (a) to analyse content
and identify pertinent features the methods will rely on and (b) to test developed
methodologies. The need is further intensified by the fact that music, being an
artistic form of expression, does not always abide by a set of deterministic rules
that researchers could rely on in order to avoid the necessity for access to content
in order to draw research conclusions.

In legal terms, musical data, such as sound recordings and sheet music are the
products of creative endeavour and as such are protected by copyright law. Ac-
cordingly, their reproduction, performance and distribution, to name a few, are
rights that remain exclusively with their owners (Berne Convention, 1971). It
is thus obvious that the function of MIR on the musical content is subject to the
application of copyright law provisions and accordingly MIR researchers require
relevant legal knowledge in order to confirm whether their research actions re-
quire the rights’ owner permission so to be lawful.

Nevertheless, there exist two prominent, of many, cases where access to copy-
righted musical content is widely possible. In this work, we examine the cases
of iTunes (Apple Inc., 2012) & YouTube (YouTube, 2012) web-services that of-
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fer such content. Our aim is thus, the up-to-date information of MIR researchers
concerning the legal implications, according to the U.K. and U.S. Copyright law,
of using the musical content found therein.

The rest of the paper is organised as follows. Section 2 provides background
information on music information retrieval as well as on pertinent areas of the
copyright and music copyright law. Section 3 describes traditional and contem-
porary methodologies on obtaining musical data, while Section 4 details legal is-
sues concerning the processing and dissemination of processed musical content for
music information retrieval research. Finally the work is concluded in Section 5.

2. Background Information

In this section we present background information related music information re-
trieval requirements as well as an introduction to copyright law related to the
theme of our work.

2.1. Music Information Retrieval Research

MIR, despite being a comparatively new field, has expanded its span of interest/
activities to a great extend over the last decade. The topics covered by Music In-
formation Retrieval Evaluation eXchange (MIREX) (MIREX, 2012) annual com-
petition represent a widely accepted key part of the MIR breadth, including both
Information Retrieval and Data mining tasks on everything music.

Despite the peculiarities and complexity of the each MIR research activity, al-
most all can be analysed to an abstraction level where some processes are com-
mon to all tasks. This is necessary in order to establish subtasks/actions that are
to be examined according to copyright law criteria, especially when such legisla-
tion deals with only generic low-level processes.

Accordingly, we assume that one of the key generic processes taking place during
most of the complex MIR research activities is partitioned to two entities, (a) the
input data and (b) the induced result of a processing stage, as shown in the flow
diagram of Figure 1.

Musical

processing
data

Conclusion

Figure 1. An abstract model of an MIR process

Thus, access to musical corpuses in order to apply methods and assess results is
one of the cornerstones of MIR research. Although a variety of types of musical
corpuses/data exist, in this work we are solely concerned with one of the most
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commonly used, the acoustic recordings of a musical performance in digitised
format.

As musical data are in a format that, in most cases, is not suitable for the meth-
odologies to act upon, another very common generic activity of the complex
MIR research processes is the transformation of musical data between formats
as a pre-processing step (Figure 2). Although format conversions can be of many
types, in this work we are assuming a conversion wherein data are transformed
to a format that does not necessary serve the same function (e.g. audition of
sounds) as the original, but adheres to the requirements of the MIR methodology
to be applied on. The restoration to the original format from the conversed, may
be (a) impossible, (b) partial, introducing distortion with respect to the original
and (c) complete, leading to the exact original musical datum.

musical datain
intermediate
format

Musical data processing Conclusion

Figure 2. The analysis of the MIR processing stage in order to include a common
intermediate format conversion of the musical data

Format conversion is of great interest to MIR research as it leads to an intermedi-
ate representation of a specific recording that, given different methodologies of
same input type, can act as a common reference point in order to fairly assess
the methodologies’ conclusions. Thus, the exchange of this reference set of data
between MIR researchers functions as a means to compare methods and promote
research in the field.

2.2. Copyright & Music Copyright
Copyright Basics

Copyright is a property right ascertained to the author of an original work, such
as a literary work or a musical work, which deprives others from engaging in
certain uses of that very work, for a defined period of time, without the author’s
consent. Accordingly, authors are granted a bundle of rights, namely economic
and moral rights where moral rights refer to the special personal link between
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the author and its work while economic rights are linked to the economic use
of the work (Swack 1988; Dworkin 1995; Stamatoudi 1997; Spinello & Bottis
2009). In general terms, the author of the work is the first owner of the copyright
in it, although there are provisions in various legislations prescribing differently
(see U.K. Copyright law, U.S. Copyright law). It has to be stressed that copyright
is not vested in ideas but only on their original way of expression (Article 2(1),
Berne Convention for the Protection of Literary and Artistic Works, 1886, Paris
Act 1971).

Under the United Kingdom’s (U.K.) Copyright, Designs and Patents Act 1988 (CDPA
1988), for a work to enjoy copyright protection, it has to fall within one of the
eight categories of copyrightable subject matters prescribed by the Act. If this
is not the case, then copyright protection is not afforded to the creation. Moreo-
ver, the work has to be original, meaning that it has to be the result of the crea-
tor’s skill, labour and judgment (Walter v. Lane AC 359 (1900); Cramp v. Smythson
AC 329 (1944)] without being copied from another work [University of London
Press v University Tutorial Press 2 Ch 601 (1916)]. Thus, having created an origi-
nal work, the copyright owner has the right to prevent others from doing any of
the restricted acts specified in the U.K. Copyright Act (Section 16, CDPA). In an
effort to draw a balance between the free flow of information and the stimu-
lus needed to induce creators in intellectual endeavors, the U.K. legislation com-
prises of “fair dealing” provisions allowing certain uses of a copyrighted work,
without the copyright owner’s authorisation, which otherwise would be deemed
infringing (Chapter III, CDPA).

The United States (U.S.) Copyright Act (Copyright Act, 1976. Publ. L. No 94-
553, 90 Stat. 254, codified in 17 U.S.C), requires for a creation to be an origi-
nal work of authorship fixed on a tangible object in order to be protected un-
der copyright law (Section 102, 17 U.S.C). Apparently, contrary to the U.K. law,
the U.S. legislation does not have a close list of subject matters within which an
original creation has to fall in order to be copyrightable. However, there has to
be a more than de minimis expression for copyright to subsist in the work (Mary
LaFrance 2008). For instance copyright protection is not afforded to slogans or
titles. Here, original is a work created independently and one reflecting a modi-
cum of creativity [Feist Publications, Inc. v Rural Tel. Serv. Co., 499 U.S. 340, 345,
(1991)]. Accordingly, the owner of the work is entitled to certain exclusive
rights with regard to the use of his work (Section 106, 17 U.S.C), such as the
right to reproduce the copyrighted work in copies or phonorecords and to author-
ise the so doing [Section 106(1), 17 U.S.C]. Likewise the “fair dealing” excep-
tions, the U.S. Copyright Act, under the “fair use” defence, warrants certain uses,
albeit infringing, of a copyrighted work without the copyright owner’s authorisa-
tion (Section 107, 17 U.S.C).
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Music copyright

With regard to music, the U.K. Copyright Act affords protection in a musical
work, namely “a work consisting of music, exclusive of any words or action in-
tended to be sung, spoken or performed with the music” [Section 3(1), CDPA].
Apparently, lyrics are protected separately by the CDPA as a literary work. For
copyright to subsist in a musical work, the latter need to be the outcome of the
author’s skill, labour and judgment while not being copied by another work.
Moreover, it has to be recorded or written down, for instance in scores [Section
3(2), CDPA]. Sound recordings, being the specific recorded versions of musical
compositions, are separately protected [Section 1(1)(b), CDPA]. Where the mu-
sical composition is recorded, copyright protection is afforded to the recording
itself providing that this is not a mere copy of a previous one [Section 5A(2),
CDPA].

The owner of a musical work and the owner of a sound recording, by virtue of
the copyright law, are entitled to do or authorise others to do the following acts
[Section 16(1) - (2), CDPA]: 1) copy the work, 2) issue copies of the work to the
public, 3) rent or lend copies of the works to the public, 4) perform, show or play
the work in public, 5) communicate the work to the public, and only for the mu-
sical work 6) make an adaptation of the work or do any of the above in relation
to an adaptation .

According to the U.S. legislation, copyright protection is provided to “musi-
cal works, including any accompanying words” [Section 102(a)(2), 17 U.S.C],
meaning the music as well as the lyrics. In order to enjoy copyright protection, a
musical work has to meet the requisite level of originality, namely being an inde-
pendent creation and one demonstrating a spark of creativity, while it has to be
recorded either on sheet music or on audible media [Section 102(a), 17 U.S.C;
Mary LaFrance 2008]. The audio recording of a musical work is separately pro-
tected as a sound recording [Section 101 & 102(a)(7), 17 U.S.C]. The latter is
original by virtue of the creative decisions made by the performers, sound en-
gineers and producers while the fixation requirement is by definition fulfilled
(M.W. Carroll 2003).

In particular, the owner of the musical work has the right to do or authorise oth-
ers to do the following acts (Section 106, 17 U.S.C): 1) reproduce the copyright-
ed work in copies or phonorecords, 2) prepare derivative works based upon the
copyrighted work, 3) distribute copies or phonorecords of the copyrighted work
to the public by sale or other transfer of ownership, or by rental, lease, or lend-
ing, 4) perform the copyrighted work publicly and 5) display the copyrighted
work publicly. As regards to sound recordings, the owner has the rights under 1,
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2, 3 and 6) the right to perform the copyrighted work publicly by means of a dig-
ital audio transmission and to authorise others in so doing.

In view of the avove, under both the U.K. and U.S. legislation, a musical work
and a sound recording enjoy separate copyright protection vested in their respec-
tive owners. Accordingly, copying a sound recording results in the copying of the
underlying musical work, meaning that authorisation may be needed. Different
sound recordings of the same copyrighted musical work enjoy separate copyright
protection. Notwithstanding certain special provisions, under both Copyright
Acts the first owner of the copyright in the musical work is the author of the
composition while the producer is the owner of the copyright in the sound re-
cording (Section 11, CDPA; Section 201, 17 U.S.C).

3. Obtaining Musical Data

As discussed in Section 2.1, musical content access is an essential requirement
for MIR research. Thus, this Section details legislation issues of some up-to-date
techniques of acquiring musical data, by MIR researchers, for the purposes of ap-
plying MIR research methodologies on these data.

3.1. The Traditional Way - Purchase of CDs

Purchasing a sound recording of a musical work in the form of a CD constitutes a
lawful way of acquiring the copyrighted material in contrast to infringing activi-
ties such as peer - to - peer file sharing. The purchaser of a CD may engage only
in uses of the work, expressly or impliedly, permitted by the terms of sale and the
relevant legislation. It is common practice that the purchase of CDs is accompa-
nied by very clear terms prohibiting any copying of the sound recording (Flint et
al., 2000). If this is the case, copying a sound recording at home constitutes an
infringement of the copyright in the recording, albeit taking legal action against
such activities is not quite realistic due to their volume.

3.2. The Contemporary Way - Purchase via iTunes

Purchasing music, in digital form, via the iTunes Store constitutes nowadays one
of the most popular lawful ways of obtaining musical data, such as a specific
recording of a song. There is a vast variety of songs available online to the user
through an easy, quick and cost effective process.

iTunes Products, such as songs and movies, are sold according to the Terms and
Conditions of the iTunes Store Service. In particular, when purchasing an iTunes
Product, one agrees that will use it only for personal, non - commercial activi-
ties [(i), “Usage Rules”]. Moreover, he is authorised to use it on five iTunes-au-
thorised devices at any time [ (ii), “Usage Rules”], store it on compatible devices
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under certain conditions [(iii), “Usage Rules”] and burn an audio playlist up to
seven times [(iv), “Usage Rules”]. iTunes Products may include security technol-
ogy (Digital Rights Management) limiting their use, which, purchasers are not
allowed to circumvent. Products that do not contain such technology limitations,
namely iTunes Plus Products, may be copied, stored and burnt on a reasonable
level always for personal, non - commercial uses [ (vi), “Usage Rules”].

Copyrights on the products are in no occasion conveyed to the purchaser by
means of the sale and it is Apple and/or its licensors who reserve all rights. Thus,
purchasing a song through iTunes Store is a lawful way of acquiring it although
any further use of it is subject to the aforementioned Terms and Conditions and
to copyright rules.

3.3. Using Streaming Services

The Case of YouTube

When accessing the streaming content service of YouTube, one impliedly ac-
cepts the YouTube Terms of Service, ToS [YouTube, 2012]. In order to protect
copyrighted materials, such as photos or music, which are available on its site,
YouTube has several provisions in its ToS indicating under what conditions one
may access and use the service (for the definition of “service” see 1.1, ToS) and its
content, where content refers mostly to copyrighted materials (for the definition
of “content” see 1.4, ToS).

In particular, a user who uploads her original work maintains all her ownership
rights in her work (7.2, ToS), while he grants to each YouTube user “a world-
wide, non-exclusive, royalty-free licence to access the former’s Content through
the Service, and to use, reproduce, distribute, prepare derivative works of, dis-
play and perform such Content to the extent permitted by the functionality of the
Service and under these Terms” (8.1.B, ToS). At the same time, each user agrees
not to “copy, reproduce, distribute, transmit, broadcast, display, sell, license,
or otherwise exploit any content for any other purposes without the prior writ-
ten consent of YouTube or the respective licensors of the content” (5.1.M, ToS).
Moreover, where no functionality offered by YouTube exists, no distribution of
any part or parts of content in any medium is permitted without YouTube’s prior
written authorisation (5.1.A, ToS). Finally, the uses of content must be of per-
sonal, non - commercial nature and for streaming (5.1. L, ToS). Put simply, a
YouTube user may enjoy a piece of music that received by means of streaming
transmission but may not make a copy on a computer and distribute it without
YouTube’s or its licensors’ prior (written) consent.
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When it comes to YouTube for developers, the API Service provides for highly
documented computer programming methodologies in order for developers to
access specific YouTube functionality and content. Thus, by using such methods,
registered users may directly access full-size streaming musical video content
outside the usual environment of YouTube content provision, a web-page inter-
face. Moreover, the streaming protocol utilised by YouTube in such cases is the
quite common and with publicly available documentation RTSP (IETF, 2012),
increasing thus the ease of customised access to content provided.

According to the Terms of Service specifically addressed to the developers, us-
ing APIs (API ToS), any copyright in the available YouTube audiovisual content
should be respected, meaning that a developer may not engage, without due per-
mission, in acts infringing the copyright owner’s exclusive rights or encourage
such acts (II. 12, API ToS). For instance, a developer is not allowed to induce or
create functionality for users “to store copies of YouTube audiovisual content”
(II. 11, API ToS) or “to sell, lease, lend, convey, redistribute, or sublicense to any
third party all or any portion of the YouTube API or API Data” (II. 4, API ToS).
The commercial exploitation of any YouTube audiovisual content by means of
sale is also prohibited unless YouTube’s prior written approval is obtained (I. 2,
API ToS).

Apparently, obtaining musical data in YouTube involves, in the context of this
work, mainly the possibility for a user to enjoy listening to a sound recording of
a musical composition at home while any other use, such as broadcasting this
sound recording, may fall within the infringing acts prohibited by copyright law
unless YouTube’s or its licensors’ prior (written) approval is obtained.

The Case of iTunes Affiliate API

Similarly to the YouTube API, iTunes Affiliate API offers documented program-
ming methods in order to access content of the service. In this case, the content
provided is a 30-second preview for the full-size content available at the paid
service. The common file type of the data provided by the service, m4a, is de-
signed to be easily streamed through computer networks, to arbitrary clients sup-
porting the file format.

The main target of this service is to provide affiliates the possibility of using cer-
tain promotional content, such as previews of songs and music videos, in order to
promote the content itself. Among several conditions, which apply in such case,
when the “Promo Content” comprises of songs, it may only be streamed and not
downloaded, saved, cached, or synchronised with video. Apparently, the “Promo
Content” option goes along with specific rules of usage.
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4. Legal Issues of Using Obtained Music

As described in Section 2.1, after having access to musical content, in most cases,
MIR research methods include a pre-processing step that extracts information
from musical data that is itself oriented towards the methodologies to be sub-
sequently applied in order to draw a conclusion. This pre-processing conversion
aims in selecting features of the musical datum that describe a characteristic to
be examined, and is thus commonly titled as “feature extraction”. Research on
what features to extract has received great attention (Jensen, 2010) as their ca-
pability to correctly represent the original content is highly associated with the
performance of the methodologies using them. Following the extraction of the
selected features, the remaining processing, towards the conclusion, is usually
done mainly on the extracted features.

In this Section, we examine the legal implications of (a) the processing leading to
the extracted aforementioned features as well as of (b) the dissemination of such
features between MIR researchers in order to establish a fair comparison of dif-
ferent approaches dealing with the same problem.

4.1. Musical Processing

While obtaining musical data through lawful means is one thing, engaging in
several uses of these data is another. Up to now it is clear that purchasing a song
embedded on a CD or via iTunes as much as using YouTube or iTunes streaming
services comes with certain terms and conditions of usage, which based on copy-
right law provisions, aim at protecting the copyright owners’ exclusive rights.

The above technological process of feature extraction can be viewed as a non
copyright-infringing activity in light of the following considerations. Under the
U.K. law, such activities executed by MIR researchers, could potentially fall with-
in the right of the copyright owner to make an adaptation of the musical work
and authorise the so doing [Sections 16(1)(e) & 16(2), CDPA], where adaptation
of a musical work means “an arrangement or transcription of a work” [Section
21(3)(b), CDPA]. However, the copyright holder of a sound recording does not
enjoy such a right. Such activities are unlikely to be considered as an adaptation
of the copyrighted musical work or sound recording, be it embedded on a CD or
an mp3, so to require the copyright owner’s authorisation. It is also unlikely to
be considered as infringing of any of the other rights ascertained to the copyright
owner assuming they only lead to theoretical conclusions.

Under the U.S. legislation, the copyright owner has the right to make or au-
thorise the making of derivative works [Section 106(2), 17 U.S.C]. According
to its definition, broadly construed, a derivative work is one resulting from re-
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casting, transforming or adapting an underlying copyrighted work [Section 101,
17 U.S.C]. Unfortunately, the requisite amount of modification indicating that
a copyrighted work has been “recast, transformed or adapted”, so to result in
a derivative work, is under debate (Mary LaFrance 2008). In case a derivative
work is based on an underlying copyrighted work, authorisation of the copyright
owner of the latter work need to be obtained. As regards to sound recordings, the
adaptation right is specifically defined, meaning that the corresponding authori-
sation need not be attained but for the reasons of preparing a derivative work “in
which the actual sounds fixed in the sound recording are rearranged, remixed,
or otherwise altered in sequence or quality” [Section 114(b), 17 U.S.C]. It is not
likely that feature extraction activities would be deemed to result in derivative
works, therefore, no interference with the aforementioned right in the musical
work and the sound recording or with any of the other rights afforded by the U.S.
Copyright Act could be noticed.

These considerations are made with regard to the relevant copyright law provi-
sions. However, when using musical data obtained through YouTube or iTunes,
it is also the respective terms and conditions of use that should be carefully taken
into account. For instance, clauses 5.1.L. & 5.1.M of the YouTube ToS provide
for much debate on whether MIR processes, such as feature extraction, can be
deemed infringing.

4.2. Feature Content Dissemination

In this case, the degree of reversibility of the content to be disseminated is the
key characteristic of the legal issues that arise following such dissemination. As
described in Section 2.1, feature extraction reversibility to the original format
ranges in all possibilities from impossible, to partial, to complete.

In case the applying MIR processes result in the dissemination of features with-
out making possible any reversibility to the original format of the musical data,
following the considerations of Section 4.1, conducting such activities has low
likelihood of being deemed as infringing copyright law under both legislations.
The same practice is already exercised in many cases, the most prominent of
which is the Million Song Dataset (Bertin-Mahieux, 2011).

Where the MIR processes result in the dissemination of features which provide
for the possibility of retracing the initial song, it is more likely that such activities
interfere with some of the exclusive rights ascertained to the copyright owner of
the musical work and the sound recording. For instance, the outcome of the proc-
ess is likely to allow, due to the possibility of reversibility, the making of copies
of the songs which constitutes an infringement of the reproduction right of the
copyright owner of the musical work and the sound recording if there is no au-
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thorisation [Section 16(1)(a), CDPA Section 106(1), 17 U.S.C]. Therefore, prior
consent from the corresponding copyright owners may be required for MIRS to
engage in such activities.

5. Conclusion

In this work we investigate the legal implications of obtaining and processing
musical content from two prominent sources of online content distribution,
namely iTunes and YouTube. In addition, we explore the legitimacy of dissemi-
nating processed musical content for the purposes of establishing a commonly
used fair comparison dataset of processed musical content. All such actions are
examined for the sole purpose of advancing music information retrieval research.

It is the opinion of the authors and as a common sense practice, that all music
information retrieval researchers, when in doubt about the legitimacy of any ac-
tivity they engage in, with regard to copyrighted materials, should bear in mind
that the fundamental principle points at the need to obtain the copyright owner’s
authorisation.

As a final remark, it should be noted that some infringing uses of copyrighted
materials, such as musical compositions and sound recordings, might be war-
ranted, under certain conditions, within the exceptions and limitations of “fair
dealing” and “fair use”. However, these doctrines emerge as a defence whenever
infringement has taken place where each case is examined on its own merits and
no a priori justification is certain. Due to limited space, this paper focuses on the
application of the primary rules of copyright law with regard to MIR researchers,
leaving an open window for future examination of the application of the afore-
mentioned doctrines on MIR research activities.
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Remix: aberration or evolution?

Krystallenia Kolotourou

“Technology means you can now do amazing things easily,
but you couldn’t easily do them legally”

Lawrence Lessig

1. The Remix legal framework

Remix as a concept is not new. The Berne Convention provides that “Translations,
adaptations, arrangements of music and other alterations of a literary or artistic
work shall be protected as original works without prejudice to the copyright in
the original work”!. The Greek Copyright Law 2121/1993 Art. 2 provides: “The
term work shall, in addition, designate translations, adaptations, arrangements
and other alterations of works or of expressions of folklore, as well as collections
of works or collections of expressions of folklore or of simple facts and data, such
as encyclopedias and anthologies, provided the selection or the arrangement of
their contents is original. Protection afforded to the works listed in this para-
graph shall in no way prejudice rights in the preexisting works, which were used
as the object of the alterations or the collections™. Both the Berne Convention
and the Greek law protect the arrangements of music and the adaptations, the
remix. Technically, the remix is referred to as an adaptation of a musical work by
altering its lyrics or melody.

Obviously, a precondition of a remixed work is a preexisting work. This means
that it is not important if the preexisting work is original or not?, if it is protected
by copyright or not*. Furthermore, it is irrelevant whether the preexisting work
has been published or not, given that the work is protected since its creation.
There is no need for it to be published or communicated to the public in order

1. Art. 2 par. 3 of the Berne Convention for the Protection of Literary and Artistic Works.
2. Art. 2 of the Greek Law 2121/1993.

3. 1. Stamatoudi in L. Kotsiris/I. Stamatoudi, Commentary to the Greek Copyright law, Sakkou-
las Athens-Thessaloniki 2009, p. 56. In Greek.

4. Besides, under the Greek Law the alterations of expressions of folklore are protected as de-
rivative works, even though folklore expressions are not protected as such.
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to be protected by copyright. However, it is essential that the work has left the
private sphere and has been “incorporated” into a tangible support. The protec-
tion of a remixed work is independent from the value and the destination of the
work>.

Originality is the key component for the copyright protection. The remix of the
past work must contain elements of creative style so that the remixed work will
be characterized by individuality and originality®. On the contrary, a remixed
work that does not present originality is not a derivative work, but a simple re-
production of the preexisting work’. Besides, for this reason, it is admitted that
modifications to the past work must be significant; otherwise the work is not
considered as derivative.

It could be argued that in case of a remix, a higher level of originality should be
required. The remixed work would then be really derivative and would not only
exploit the notoriety of the past work. However, there is the danger of subjective
judgments, thus this thesis should be rejected.

Moreover, if the remixed work presents the necessary originality but its nature
differs essentially from the nature of the preexisting work, the remix won’t
be considered as derivative work, but as an autonomous original work, as the
past work had merely been the source of inspiration®. The dilemma wheth-
er a work is derivative or original is more complex when we refer to additions
to an incomplete work. For instance, the musical work “Requiem” remained
unfinished, because of the author’s death, Wolfgang Amadeus Mozart and
finally, one of his students Franz Sussmayr, completed it. In this kind of cases,
the most appropriate solution is to consider the contributions by third persons as
derivative - remixed works. Nevertheless, if the contributions cannot be distin-
guished, then the work should be considered original and new as a whole.

Furthermore, the remix artist should obtain all the necessary permissions from
all the copyright holders so that the remixed work is legal. The Greek Law re-
quires that the protection of the derivative works is provided without prejudice
to the copyright in the original work. The intent is obviously to protect the au-
thors of the past works and recognize their cultural contribution. Besides, for the
same reason, the law requires not only permissions to create a remix but also an-
other permission to allow the remix’s economic exploitation.

5. L. Kotsiris, Intellectual Property, 4th ed., Sakkoulas, Athens-Thessaloniki, 2005, p. 83. In
Greek.

6. G. Koumantos, Intellectual Property, 8th ed., A. Sakkoulas, 2002, p. 137. In Greek.
7. M. - T. Marinos, Intellectual Property, 2nd ed., A. Sakkoulas, 2004, p. 94. In Greek.
8. G. Koumantos, Intellectual Property, 8th ed., Ant. Sakkoulas, Athens 2002, p. 136. In Greek.
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The licences should be restricted and concrete according to the duration, the
breadth and purpose, otherwise their interpretation should be according to good
faith, professional ethics and the purpose of the contract.

Once all requirements are satisfied, the remix goes its own way and is entitled to
its own separate copyright. The remix artist has all the rights as first creator has,
both moral and economic rights. Moreover, for every new act of exploitation, a
reward must be paid to the author of the preexisting work. Usually, in practice,
this reward has already been agreed upon the granting of the licence.

The remix is also an author’s economic right. In the third article of Law
2121/1993, it is expressly provided that the author has the exclusive right to
allow or prohibit an adaptation of his work. Particular interest presents the
fact that the Greek Law does not contain any similar provision concerning the
performers. However, this right could sufficiently be covered by the right of
reproduction’.

2. Remix as an evolution

Nowadays, rapidly changing technology is transforming traditional methods
of communication and expression. Moreover, digital technology and the Inter-
net have made it possible for everyone to mix and mash others’ works with little
difficulty and no authorization. Consequently, the concept of remix has evolved
over time. After all, it’s part of the natural evolution of all things digital. Before
concentrating on remix culture, it is important to point out whether the ringtones
constitute a remix. At the same time, as this phenomenon is not limited to music,
we will refer to “remixed” films, the up-to date case of 3D movies and the classic
one of sequels.

Firstly, regarding the ringtones, the crucial question is whether a ringtone (or
realtone or ring back tone) constitute a remix. This is an important issue if we
think how profitable the mobile market is. A ringtone is the sound made by a tel-
ephone to indicate an incoming call or text. In our view, the transformation that
the original musical work sustains, is not significant enough to make us accept
an adaptation to the original sound recording. Thus, a ringtone is not a remix and

9. Besides, the same argument was used conceming the provision of the right of modification
for the performers, included in the Basic Proposal for WPPT. Eventually the provision was
deleted on the basis that the need for protection was sufficiently covered by the right of repro-
duction. O. Morgan, International Protection of Performers’ Rights, Hart Publishing, Oxford
and Portland, Oregon, 2002, p. 171.
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therefore, its maker is not an author according to copyright law. However, a ring-
tone and usually its low quality could infringe the author’s moral right!°.

Apart from the profitable market of ringtones, the film industry faces the evolu-
tion of “remix”. The crucial question is whether a 3-D version of a movie is a new
work or not. The legal effects are important, as for instance the duration of the
copyright protection for the film will extend and new licenses will be required!!.
As there is no need to go into details, it suffices to remind that the adaptations
must be significant in order to constitute a derivative work. The 3-D techniques
are not, in our view, so important as to consider that we are in the presence of a
new work - a derivative one.

The issue concerning the sequel of a film is a whole different story. In brief, the
sequel is an alteration of the past work that borrows the plot - the story and the
principle characters to the sequel. In our opinion, the sequel is not a new original
work, but a derivative one, and therefore, the creators must get the permissions
of the rightholders in order to proceed to the production of a sequel. That was al-
so, the decision of a French court concerning the sequel of the film “Alien” where
the judges pointed out that permissions must be sought and this even before the
creation of the sequel'?.

However, the primordial influence of the evolution of remix is in the sector of
the music industry. Specifically, sampling and mashups are art forms that stir
the waters of mainstream musical landscape and consequently of copyright. Sam-
pling is the process of taking a small portion of a sound recording and digitally
manipulating it as a part of a new recording'®. In contrast, mashups contain no
original content, but they are the combination of preexisting copyrighted songs!*.

Over time, the use of sampling has become more and more creative. At the same
time, sampling violates the author’s moral and economic rights. In 2004, D] Dan-
ger Mouse digitally sampled vocals from “The Black Album” by Jay-Z and laid

10. P-Y. Gautier, Propriété littéraire et artistique, 6th ed. PUF 2007, p. 105.

11. For instance, this is the case that has arisen concerning the 3-D version of Titanic, where a
painting of Pablo Picasso appears again in the film. So, the Artists Rights Society has asked
to be paid again, given that the 3-D movie is a new work and, as such, is not covered by the
previous agreement.

12. CA Paris, 4e ch. A, 12 May 2004, Roger et Lazid Iaichouchene ¢/ Ste Twentieth century Fox Film
Corporation, Comm. Com. Electr. Jan. 2005, p. 28, obs. Ch. Caron.

13. R. M. Vrana, The Remix Artist's Catch-22: A proposal of compulsory licensing for transfor-
mative, Sampling-Based Music, 68 Wash & Lee L. Rev. 811 (2011), p. 811.

14. Emily Harper, Music Mashups: Testing the Limits of Copyright Law as Remix Culture Takes
Society by Storm, Hofstra Law Review 39/2010, p. 408.
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those vocals over music sampled from the Beatle’s “White Album”. His album
entitled - for obvious reasons - “The Grey Album” generated enthusiasm but drew
the displeased attention of the record companies who owned the Beatle’s cata-
logue (for copyright and for the sound recordings). The response to the cease-
and-desist letters that followed the distribution of the Grey Album, was the
“Grey Tuesday”, which encompassed a twenty-four-hour period during which the
public could download the album free of charge. The response of the public was
massive and over 100.000 copies were downloaded that day*®.

Even though sampling is a transformative means of creation, it infringes the au-
thors’ rights. Since it is a derivative work, prior authorization is required in or-
der to create and exploit a sample. In a United States sampling case, Bridgeport
Music Inc. v. Dimension Films, the Court formulated a bright-line rule, that any
sampling, regardless of how minute, constituted copyright infringement*®.

However, sampling is part of a compositional technique, as mashups, and its
special effects are not always dependent upon the identification of the original
source of the samples employed!’. So, when the original sound recording has
been so transformed that is no longer recognised even by an individual familiar
with this kind of music, it is arguable whether we are in presence of a derivative
work, that needs prior permission and clearance for the rights, or in presence of
an original new work. Nevertheless, such an admission would run the risk of le-
galizing copyright infringements, as the sample artists would bury their samples
within the new musical work so that they cannot be noticed. By contrast, in the
US case of Newton v. Diamond, the Court held that the sample was minimal,
that the two records weren't substantially similar and also that the public would
not recognize any appropriation of Newton’s composition, concluding that no in-
fringement had taken place'®.

In practice, the artists and their record companies either refuse to grant permis-
sions, or the costs are very high and thus discourage artists from sampling. The
fact that the legal cases on sampling are few is not indicative, as it is due only to
the fact that it is in the interest of the involved parties to settle out of court.

15. Ronald S. Rosen, Music and Copyright, Oxford University Press New York, 2008, p. 569.

16. Joshua Crum, The Day the Digital Music Died, Brigham Young University Law Review
943/2008, p. 957.

17. Paul Theberge, Technology, Creative Practice and Copyright in Music and Copyright, 2nd
ed., edited by Simon Frith and Lee Marshall, Edinburgh University Press, Edinburgh 2004,
p.151.

18. Richard Salmon, Sampling and Sound Recording Reproduction - Fair Use or Infringement,
Entertainment Law Review 21,/2010, p. 174.
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3. Remix as an aberration?

Remix may infringe the author’s moral right!®. The integrity of the work is at risk
when it comes for a remix. Artists are hesitant, even sometimes opposed to the
fact that their works are being remixed. At the same time, remix culture support-
ers consider that the copyright protection of remix is keeping them from being
creative. So, could remix be seen as aberration?

Remix without the author’s permission violates his moral right and more specifi-
cally the right to prohibit any distortion, mutilation or other modification of his
work. The author’s and artist’s moral right could obstruct the use of a preexisting
musical work to a new one. In France, for instance, it is admitted that any modi-
fication or alteration of the work infringes the author’s moral right?°. The author
does not have to justify the alteration and its importance, otherwise the moral
right would be weakened. Furthermore, in an interesting case in France that was
dealing with a medley, mostly known as “pot-pourri”, French judges had the op-
portunity to point out that the production of a medley is subject to prior permis-
sions of the authors?!.

The issue whether an author of lyrics or music can object to a remix based on his
moral right of integrity after having fully transferred its economic right to adap-
tation to the producer of phonograms, is of major importance. In such a case, as
the Greek moral right is inalienable, the majority of scholars estimate that the ap-
propriate solution is to examine the concrete circumstances under which the ex-
ercise of the moral right takes place. If the exercise is not justified, then it could
be condemned as abusive?2. Moreover, article 16 of the Greek Law provides that
«the granting of consent by an author for an action or an omission which would
otherwise constitute an infringement of his moral right shall be deemed to be a
form of exercise of his moral right, and shall be binding upon him». According to
this article, the consent provided by the author should mean that he couldn't lat-
er raise objections regarding the adaptation of his work. The solution, however,

19. For an analysis in both continental and common law of moral rights see R. Spinello and M.
Bottis, A defense of intellectual property rights, 2009.

20. Cass. 1re civ., 5 Dec. 2006, RIDA 1/2007, p. 359; See P-Y. Gautier, Propriété littéraire et
artistique, 6th ed. PUF 2007, p. 265 («En matiére musicale, aucune altération ne doit étre
portée a la musique”).

21. CA Paris, 4e ch. 13 Feb. 2009, RLDI 2009/46, n° 1510, L. Raynard, L’exploitation d'un me-
dley musical non autorisée par l'auteur d'une des ceuvres le composant porte atteinte a son
droit moral, RLDI 2009/49, p. 10.

22. . Stamatoudi in L. Kotsiris/I. Stamatoudi, Commentary to the Greek Copyright law, Sakkou-
las, Athens-Thessaloniki 2009, p. 111. In Greek.



KRYSTALLENIA KOLOTOUROU 165

provided in a French famous case was different. The authors of the musical work
“On va s’aimer» had signed a contract where there was an explicit clause that the
assignees were entitled to exploit, and authorize third parties to exploit, the song
in whole or in part even for advertising purposes, to amend the song, and to re-
place the original lyrics even by parody lyrics. The tune of the song was used in a
television advertisement to promote a chain of low-cost restaurants called Flunch.
The authors of the original song sued, amongst others, the owner of the exploita-
tion rights and the restaurant, claiming that using their song for advertising pur-
poses and amending the lyrics infringed their moral right of respect. The French
Superior Court decided finally that the remix of the lyrics of the song denatured
substantially the musical work and that since no permission was given by the
authors and as this remix caused infringement in their moral right, this remix
was illegal?3.

Moreover, the conflict between moral right and remix is founded on litigations
between the co-authors of a musical work, when one of them is not fond of remix
while the other has already given his permission for adaptation. Greek courts
have not dealt yet with this situation. However, French courts have already
declared that the consensus of co-authors in order to remix the work is essential.
In the case that a co-author has not been asked to grant his permission, he has the
right to act against the others based on an infringement to his moral right4. Al-
though the appropriate solution seems to be the one analyzed above, as the oppo-
site solution would result in depriving the authors from their right to act for the
defense of their own contribution, it is evident that these conflicts could obstruct
the creativity of new remixed works. This leads us to the criticism of copyright
law by remix culture supporters.

The remix culture has become a trend of our era. There are many that argue that
there is nothing new under the sun and that every new work is just imitation or
derivative. The remix culture fans support that past works should be available
so people can generate new works?®. They claim that the authors refuse to grant
licenses so that new artists could sample and remix preexisting songs, which

23. Cass. 1re civ., 2 Apr. 2009, n° 08-10.194, F-D, Sté Universal Music France ¢/ Barbelivien:
JurisData n°® 2009-047839.

24. Cass. 1re ch. civ., 15 Feb. 2005, Ste Publicis Koufra ¢/ Ste Productions et Editions Musicales
Charles Talar, RIDA 2005 n° 3, p. 415 ; A. Maffre-Baugé, Quand l'arrangement de I’ oeuvre
musicale derange le co-auteur de celle-ci, RLDI July 2007, p. 6 and TGI Paris, ref., 16 May
2007, RLDI 2007/28,n° 913, obs. L. Costes.

25. K. Matthew Dames, How ‘Remix Rebels’ Confuse Core Copyright, Information Today, Sep-
tember 2011, p. 24.
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leads to non-creativity or illegal musical works. In overall, they think copyright
protection as a barrier for creating, remixing and sharing cultural goods.

This misconception about copyright law is certainly due to the ignorance of the
basic dichotomy of expression and idea. Copyright law does not protect the ideas,
but the original works that are fixed in a tangible medium of expression. Since
the ideas are not protected, anyone can be inspired by past works or make an idea
evolve in his own way.

Furthermore, no permission is required when the past works have entered the public
domain. The duration of author’s economic rights is specific and limited in time.
Thus, after the expiration of the copyright protection, the new creators can alterate
and remix the past works without permissions, without nevertheless causing any
prejudice to the author’s moral right.

Thirdly, there are exceptions that allow people to use even protected works in
limited portions without obtaining permission or without requiring them to
pay a license fee. Contrary to the fair use of American Copyright Act, which is
a broad exception, the European Directive 2001/29/EC for the Information
Society provides also exceptions that could allow some measure of flexibility
regarding to remix, such as the quotation exception that allows quotations
“for purposes such as criticism or review” (art. 5 (3)(d)). One of the most used
exceptions is the exception for the purposes of caricature, parody or pastiche
provided in the art. 5(3)(k) of the European Directive. Nevertheless, on a
european level the exceptions are limited and their interpretation must be strict,
as the CJEU has reminded in the Infopaq case?S.

Specifically for the exception of parody, the Greek Copyright Law does not
expressly provide it, although it is admitted that parody is a pinciple protected
and established by the Greek Constitutional Law.

Furthermore, it was proposed in an official report in the United Kingdom to
establish another exception for creative, transformative or derivative works,
within the parameters of the Berne Three Step Test?’. This idea was reproduced
also in the Green Paper on Copyright in the Knowledge Economy regarding
the user-created content, adopted by the European Commission the 16th of
July, 2008. Towards this approach and in response to the Green Paper, an
amendment along the same lines was proposed by scholars in France but only

26. CJEU 4 ch., 16 July 2009, case C-5/08, Infopaq International A/S ¢/ Danske Dagblades Foren-
ing, Propr. Intell. 2009, p. 379, obs. V-L. Benabou.

27. Gowers Review of Intellectual Property, Dec. 2006, accessible to: http://www.official-doc-
uments.gov.uk/document/other/0118404830/0118404830.pdf (recommendationn® 11).
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for the works whose author has died. The amendment proposed was that the
rightholder cannot prohibit the works created from a pre-existing work, whose
author has died, with the reserve of the respect of the work’s spirit, and this
without prejudice to the right of parody, and with the condition of equitable
remuneration?s.

However this kind of exception could become the «Pandora’s Box»? and involves
high risk, as it could generate a legal insecurity and protect illegalities as deriva-
tive works. It is important to acknowledge that remix nowadays may be easy,
but there are protective laws for the past works and everyone should respect
them. Remix may be the modern phenomenon of our times, but the remix culture
should respect the preexisting works.

4, Conclusion

The remix already known and protected by copyright law is subject to a particu-
lar technological landscape. The challenge for copyright law is to find the appro-
priate level of protection, which will promote rather than stifle creativity, recog-
nizing the need to protect original works without inhibiting the creation of new
or transformative ones. In other words, the struggle is to find the right system
that will fairly compensate the artists while still encourage innovation. A solu-
tion could be sought in the Creative Commons Licensing system that provides
greater access to copyrighted material. The importance of remix is also signifi-
cant for another reason. Remix is not restricted to the limits of music, but affects
other sectors as well. For instance, sampling in art is relevant with the “appropri-
ation art” phenomenon, which stretches copyright law to its very borders. Copy-
right law will certainly find the way to embrace the evolution of remix and not
let the remix become aberration.

28. C. Geiger, F. Macrez, A. Bouvel, S. Carre, T. Hassler and J. Schmidt, Quelles limites au droit
d’ auteur dans la société d'information? Réponse au Livre vert sur le «droit d’auteur dans I
économie de la connaissance», Propriétés Intellectuelles, July 2009, p. 231.
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A Rawlsian perspective
on copyright and justice in Italy

Migle Laukyte

1. Introduction

John Rawls expounded in his 1971 Theory of Justice a view of society offering a
model through which to “provide an assignment of fundamental rights and du-
ties, and determine the division of advantages from social cooperation” (Rawls
1971, 58). What I set out to do in this paper is to consider how this idea of jus-
tice applies to that sphere of social arrangements which falls under the rubric of
copyright law.

One might ask, why is it important to talk about justice and copyright? I answer
this question by noting that the range of endeavors which can be turned into in-
tellectual property keeps expanding: this raises the stakes for those who stand to
benefit from the use, creation, and management of such property, and an impor-
tant component of the schemes by which these activities are governed lies in its
faimess. Which in turn prompts the question, why is the fairess of a distributive
scheme important? To which I reply that fairness is not just an abstract ideal to
be valued for its own sake but is an attribute we apply to arrangements having
real-world consequences: an unfair system of rights and duties can invariably be
observed to either attract or result from a political system of socioeconomic in-
equalities through which the interests of a powerful few can prevail over other,
quite likely more legitimate—because broader—interests.

My focus in this paper will be on the system of rights and duties existing un-
der Italian copyright law, and I will accordingly look at how this law has a role
in either maintaining inequalities or creating them anew, thus holding back the
project for a just society. The discussion will be two-pronged, for on the one hand
I will be looking at the copyright law currently in force in Italy—the current
framework under which the results of our creative endeavors are distributed in
society, especially as concerns the question of who can benefit from copyright-
ed content and under what conditions—and on the other hand I consider how
the current system can be improved so as to make it more even-handed from the
standpoint of those for whom copyright constraints preclude access to works of
authorship, an analysis I take up drawing on Rawls’s difference principle, under
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which social inequalities are legitimate only if they work out to the benefit for
the least advantaged.

So on the one hand we have a descriptive account and on the other a normative
one, very much in the spirit of Bentham’s distinction between law as it is and law
as it ought to be. A comparative assessment of this sort—looking at the law cur-
rently on the books next to a prescriptive account of the same law—can help us
block out a vision of law by working from its empirical reality, thus putting for-
ward a legal ideal without lapsing over into the imaginary.

I organize my discussion by first introducing Rawls’s idea of justice, in Section
2, with a focus on his difference principle. Then, in Section 3, I consider why it
is important to look at copyright law from the standpoint of social justice. With
that done, we can enter into a comparative analysis that looks at the empirical
and the ideal in matters of copyright law. Thus, in Section 4, I consider Italian
copyright law, and then, in Section 5, I take up the question of how this body of
law would have to be amended when viewed in light of Rawls’s difference prin-
ciple. I frame the discussion by looking in particular at the exemptions and limi-
tations restricting the rights of copyright holders, asking what exemptions and
limitations would Italian copyright law have to include in order to count as a fair
arrangement for the allocation of rights to works of authorship? Finally, I close
the discussion with a brief discussion.

2. Rawlsian Justice and the Difference Principle

The purpose of a theory of justice such as Rawls’ envisions it in the conception
he calls justice as fairness is, in its most literal sense, to lay out principles that
we would choose for ourselves as free and equal citizens in a democratic soci-
ety. Thus the subject of justice, or what the principles of justice apply to, is so-
ciety itself, what Rawls terms the basic structure: the principles apply to the ba-
sic structure of society understood as the set of institutions forming our social
environment and providing the basis on which we can interact as members of
that environment. An institution is understood by Rawls as “a public system of
rules which defines offices and positions with their rights and duties, powers and
immunities, and the like. These rules specify certain forms of action as permis-
sible, others as forbidden; and they provide for certain penalties and defenses
[...] when violations occur” (Rawls 1971, 55). What it means for this system of
rules to be public is that the rules issue from an agreement, this in two important
senses: first, everyone understands that there needs to be an agreed, common set
of rules by which to govern relations among members of society—there needs
to be a “common basis for determining mutual expectations” (Rawls 1971, 56),
for otherwise it would prove quite impossible for citizens to engage with one
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another or interact—and, second, by way of a corollary, I understand that I and
everyone else must follow the rules once they are agreed to, and I also know that
everyone else understands as much, such that we can all rely on one another to
follow the same rules once we agree to be bound by them.

This is the basic condition for what Rawls calls a well-ordered society: it is a so-
ciety, or polity, governed by rules that people set themselves and are willing to
follow (the rules are in this sense effective); it is also a just society in that these
rules are the outcome of an agreement (they are in this sense public) and they ex-
press a shared conception of justice, or “a public understanding as to what is just
and unjust” (Rawls 1971, 56).

Now, this conception of justice could conceivably take any content compat-
ible with a conception of citizens as free and equal persons, but as mentioned a
moment ago Rawls sets out a specific conception of justice (justice as fairness)
which he offers as the one making the best fit with that conception of citizens.
These citizens he envisions as making a contract (this is accordingly a contract
theory of justice) and the principles they agree to in that contract situation will
count as the principles articulating their conception of justice (and in this sense
the theory is also a procedural theory, in that the content of justice will depend
on whatever outcome their deliberation will lead to). The procedure (such as it
is framed in Rawls’s theory) yields two principles each corresponding to one of
the two attributes of citizens as free and equal: we thus have a principle of lib-
erty, under which “each person has an equal claim to a fully adequate scheme
of equal basic rights and liberties” (Rawls 1996, 5), and a principle of equality,
under which “social and economic inequalities are to be arranged so that they are
both (a) to the greatest benefit of the least advantaged [...] and (b) attached to
offices and positions open to all under conditions of fair equality of opportunity”
(Rawls 1971, 302).

What these principles govern is the distribution of what Rawls calls primary
goods, understood as all-purpose goods we must have, as members of society,
whatever else we seek to achieve. These goods include “basic rights and liberties
covered by the first principle of justice, freedom of movement, and free choice of
occupation protected by fair equality of opportunity of the first part of the sec-
ond principle, and income and wealth and the social bases of self-respect” (Rawls
1996, 76).

Intellectual property, and copyright in particular, comes into play in two re-
spects as follows in the framework of this theory: first, as a body of rules and
related practices, intellectual property counts as an institution; second, as a form
of property, intellectual property is a resource that can conceivably be included
in the range of items governed by distributive principles or other principles of
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justice. It is thus legitimate to apply Rawls’s principles of justice to intellectual
property, which may fall within the scope of the first principle, governing the
basic liberties, since among these is the right to hold property (and intellectual
property is a form of property), but it is in particular the second principle that
comes to bear here—the principle which addresses socioeconomic inequalities
by governing the distribution of goods broadly—because in this scheme, intel-
lectual property (however intangible it may be) bears economic value and can
accordingly be classed as an item of material wealth in a way that the rights and
freedoms governed by the first principle of justice cannot.

Now, this second principle of justice is importantly shaped by the difference
principle, stating that “social and economic inequalities [...] are to be adjusted so
that [...] they are to the greatest benefit of the least advantaged members of soci-
ety” (Rawls 1996, 6-7). There are two aspects to this principle in the framework
of Rawls’s theory as an egalitarian and liberal conception of justice: the first of
these I would call its “human” aspect and the second its straightforwardly dis-
tributive aspect. The human aspect simply means that a just society will secure for
every one of its members the minimal conditions necessary to live fully as moral
agents, an idea that Rawls implements through his list of primary goods (goods
that everyone must have, regardless of whatever else they want), and that Mar-
tha Nussbaum implements through her list of capabilities (the abilities everyone
needs in order to flourish as a human being: see Nussbaum 2006). The distribu-
tive aspect, for its part, simply means that “while the distribution of wealth and
income need not be equal, it must be to everyone’s advantage” (Rawls 1971, 61),
meaning that the well-off cannot gain an even greater access to resources (the
basis of material wellbeing and human flourishing) while others, the worst-off,
find it even more difficult to access those same resources (this is roughly speak-
ing, the problem of the widening income gap). On the reverse side, the difference
principle states that “injustice [...] is simply inequalities that are not to the ben-
efit of all” (Rawls 1971, 62).

Like the two principles of justice, the difference principle applies to intellectual
property as both an institution and body of rules (see Rawls 2001, 48) and as
property, and so as something amenable to regulation under a distributive ar-
rangement. So what I will do in this paper is look at that part of intellectual prop-
erty which is copyright law—the copyright law currently in force in Italy—to see
how it might be improved in light of Rawls’s difference principle. But before we
proceed, I should devote a few words to the role that intellectual property and
copyright themselves play in society and why we should care about the justice of
these arrangements.
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3. Justice and copyright: What is at stake?

The question one is led to ask now is, What is so important about copyright as
to warrant a discussion about its justice? I answer this question by pointing out
the relation that copyright, and intellectual property at large, bears to human
culture, innovation, and development. Indeed, as a branch of law essentially
concerned with our creative endeavors, and more broadly with “the regulation
and promotion of cultural expression” (Gingerich 2012, 41), copyright is bound
to play a role in shaping our use and creation of culture, and the point about
culture, at least on a certain idealized version of it, is to “seek to do away with
classes, to make the best that has been thought and known in the world prevail
everywhere, to make men live in an atmosphere where they may use ideas, and
use them freely (Arnold 1993 [1869], 79). And so we can appreciate here an
inherent tension in copyright such as it relates to its object, namely, our crea-
tive endeavors as collected in that great repository of human growth which is
culture. For if we agree that the ostensible, overarching purpose of copyright is
to promote culture, and if culture resists division into classes—it does so as the
great portal of human knowledge—then we have to ask how it is that the chosen
technique by which copyright promotes that goal consists in setting up privileges
enabling some (the copyright holder) to control the way creative works (culture
at large) is to be accessed by those seeking to consume it. I cannot say that there
is a better way to promote culture than through the incentives which copyright
provides through the monopolies it affords to copyright holders, but at least we
can bring into focus what the problem is: it is a problem of interests in potential
conflict, and wherever interests conflict, there we have a problem of justice.

Another way to arrive at the same point is by considering copyright through the
lens of constitutional provisions: the United States constitution, for example,
has been interpreted to say that intellectual property “rights must be justified by
bringing benefits to all of us” (Boldrin and Levine 2010, 9), while the Italian
constitution provides that “art and science are freely exercised, and so is their
teaching” (Art. 33, my translation). So, again, we have two ideas—that of an ar-
rangement of rights benefiting everyone, and that of art and science (or culture)
as activities not subject to any restriction—which appear to stand in contrast to
the idea of copyright as a privilege having the potential to cut into such across-
the-board benefit and to undermine the free exercise of culture. Copyright, in
other words, appears to contradict the understanding or its own object (the cul-
ture emerging out of our intellectual endeavors) as part of the commons, broadly
understood as the complex of those resources which are held in common: “Any
disturbance of the commons means that a condition requiring enough and as
good be left for others cannot be strictly satisfied” (Drahos 1996, 49-50).
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At this point we can cast the problem in Rawlsian terms: as was mentioned a mo-
ment ago, there is a problem of justice wherever one person’s welfare may come
into conflict with another’s, or wherever potentially conflicting interests are at
stake. Where copyright is concerned, these interests are of two sorts: there is the
interest of the copyright holder in profiting from a work of authorship, and there
is a collective interest in making such works widely available. The distinction
and potential source of conflict here is that between private interests and public
ones, a dichotomy on top of which we can place, with Rawls, that between the
Lockean “liberties of the moderns,” giving primacy to personal rights and prop-
erty, and Rousseau’s “liberties of the ancients,” which instead accord primacy to
the conditions necessary for participation in public life (Constant 1988 [1819]).
At issue, then, are the deeper conflicts which characterize social coexistence, and
“the deeper the conflict, the higher the level of abstraction to which we must as-
cend to get a clear and uncluttered view of its roots” (Rawls 1996, 46). It is for
this reason that we can turn to a theory of justice in the effort to shed light on the
problem of justice in copyright law. And once we identify the specific interests
at play (those of the copyright holder on the one hand and the public at large on
the other), we can bring the difference principle to bear and ask: Do the rights ac-
corded to copyright holders work out to everyone’s benefit, and in particular to
the benefit of the least advantaged, meaning those on whom copyright places a
burden preventing access to works of authorship.

Nor is the justice of copyright and intellectual property a marginal question taken
up for academic discussion only. Let one example stand for all: the Geneva Dec-
laration on the Future of the World Intellectual Property Organization (2004)
imputes to the intellectual property regimes a “global crisis in the governance
of knowledge, technology and culture.” The list of complaints is impressive: it is
claimed that:

* Morally repugnant inequality of access to education, knowledge and tech-
nology undermines development and social cohesion;

* Anticompetitive practices in the knowledge economy impose enormous
costs on consumers and retard innovation;

* Authors, artists and inventors face mounting barriers to follow-on innova-
tion;

* Concentrated ownership and control of knowledge, technology, biological
resources and culture harm development, diversity and democratic institu-
tions;

* Technological measures designed to enforce intellectual property rights in
digital environments threaten core exceptions in copyright laws for disabled
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persons, libraries, educators, authors and consumers, and undermine privacy
and freedom;

* Key mechanisms to compensate and support creative individuals and com-
munities are unfair to both creative persons and consumers;

* Private interests misappropriate social and public goods, and lock up the
public domain.

The perceived problems of justice are thus very real and warrant careful consid-
eration. And although in what follows I will focus on the copyright regime of a
single country, Italy, I do not forget that that Italy is a Member State of the Eu-
ropean Union. So in the next part (Section 4) I look at Italian (and EU) copyright
law so as to see how the foregoing charges might apply, focusing in particular on
the question of private interests versus public goods. Then (in Section 5) I will
put forward a general framework seeking to address these issues by envisioning a
copyright regime informed by Rawls’s difference principle.

Two comments by way of a disclaimer are as follows, before we dive into this
discussion. The first is that I will not address the whole menu of problems which
can be imputed to Italian copyright law but will rather focus on a single aspect
as a testing ground for this application of Rawls’s theory of justice. More to the
point, I will key in on the exemptions and limitations that Italian copyright law
places on the rights accorded to copyright holders, and I choose this item because
it clearly brings out the way the interests of copyright holders diverge from the
basic interest in gaining access to copyrighted content (the previously mentioned
private/public dichotomy). And the second comment is that I look at copyright
law as but one of several different legal frameworks conspiring as forces having
the ability to alter the social equilibrium: I should not want to give the impres-
sion that I am ascribing to copyright alone the combined work of different provi-
sions in different areas of the law.

4, Italian copyright law: The current model

The main chunk of Ttalian copyright law was drafted in 1941 and has since be
updated on different occasions, especially in transposing European directives
concerning different aspects of copyright, and with a view to keeping the pace
with scientific and technological advancements. Of course, it has not been easy
to update this rather dated body of rules: the main problem has been—and still
is—to achieve coherence between the rules covering traditional media (books,
music, and so on) and the rules for new media (as in the example of databases
and computer programs), a coherence intended to make sure that the different
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parties involved could look to an analogous set of protections under the new re-
gime as they could under the old.

The effect of transposing EU directives has generally been to reframe Italian cop-
yright law in such a way as to further restrict access to copyrighted material. Ex-
emplary in this regard is Directive 2001/29/EC of the European Parliament and
of the Council of 22 May 2001 on the Harmonisation of Certain Aspects of Copy-
right and Related Rights in the Information Society(Glorioso and Scalas 2005).
An example is the quoting of copyrighted content for academic or other noncom-
mercial purposes, such as criticism and review. Under Art. 5.3 (d), the directive
restricted the Italian law by removing a rule that allowed researchers to quote
such material even for commercial purposes. At the same time, Italy implement-
ed a shorter list of exceptions and limitations than that of EU Copyright Direc-
tive. The Italian law, for example, does not ensure the free incidental inclusion
of a work in other material (Art. 5.3 (i) of the EU directive) or the use of copy-
righted material for the purpose of advertising the public exhibition or sale of
artistic works (5.3 (j)). Even more, however, the Italian copyright law leaves out
the so-called panorama-freedom exclusion, under which sculptures, architecture,
and other works of art in public view can be freely reproduced in photographs,
paintings, video recordings, and the like, even if their authors are still alive or if
70 years have not yet elapsed since their death, and even if the reproduction if
not for personal use. This is why Italian authorities have asked the Italian Wiki-
pedia website to remove such reproductions from the website, with the result
that the Italian Wikipedia no longer carries any images of contemporary artists
whose works are in public view (Spinelli 2007). But even though the exemptions
and limitations to the rights of copyright holders could be more robust, there is
at least a formal recognition that there should be wide public access to the out-
comes of intellectual creation. The idea is written into the Italian Constitution,
with its principled statement in support of “the development of culture and of
scientific and technological research” (Art. 9, my translation), and can also be
found in the Universal Declaration of Human Rights, which under Art. 27 recog-
nizes the need to balance private and public interests, providing on the one hand
that “everyone has the right to the protection of the moral and material interests
resulting from any scientific, literary or artistic production of which he is the au-
thor,” while conceding, on the other hand, that “everyone has the right to freely
participate in the cultural life of the community, to enjoy the arts and to share in
scientific advancement and its benefits.”

This need to balance private and public interests is reflected in the Italian copy-
right law, and there are several examples of this. One of them lies in the law’s
treatment of news articles: the rule under Art. 65 of the Italian copyright law
is that, on the one hand, these can be freely reproduced (so long as the author is
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acknowledged), but on the other hand authors can reserve the right to prevent
their articles from being reproduced. The same rationale seems to underlie the
rule under Art. 68 that photocopies can be made for personal use so long as no
more than 15% of the work in question is being reproduced. Also in the same
spirit, Art. 70 states that audio and visual material can be used in the classroom,
under the fair-use doctrine, only so long as the resolution is low or the material is
otherwise damaged.

Another problem with Italian copyright law—and indeed with copyright law as
a general proposition—is that of the economic, political, and cultural pressures
under which it is forged: the question of the “special interests” that exert their
influence in the shaping of copyright law. One example is Law No. 248 of 2000
(amending the Italian copyright law). This law, the outcome of negotiations be-
tween CRUI (the Italian Association of Public and Private Universities) and SIAE
(the Ttalian copyright agency), requires public universities to pay a set yearly fee
for paper reproductions made in their libraries within the 15% rule, regardless
of the yearly volume of reproductions—in effect a royalty placing a tax on what
was hitherto a well-established copyright exemption.

Another example lies in the law’s failure to distinguish academic from nonaca-
demic work—two types of publishing governed by different dynamics yet subject
to the same rules. The problem is that academic authors typically hand over all
their rights to publishers. This creates a predicament for academic authors and li-
braries alike, as well as for the research-consuming public. Authors advance their
academic curricula by publishing but often bear the costs of publication them-
selves, a loss they often try to make up for by including their writings as required
readings in their syllabi. Universities pay academic authors salaries for teaching
and research, and on top of that bear the cost of providing access to academic
research (buying books and subscribing to scholarly journals), even when the re-
search being acquired is produced by their own faculty. The public (mainly stu-
dents) similarly bears a double cost, for on the one hand it pays the taxes and fees
that support universities, and at the same time it can only look to such access
to research as the universities can provide through their (tax funded) acquisi-
tions budgets. Academic publishers have their own disadvantage, namely, that
academic literature does not have any non-institutional market (it cannot hope to
sell very well among the general public), and it is for this reason that they must
raise prices, but they do so largely at the expense of academic libraries, students,
and researchers. At which point we ask: How can this system be changed so as to
distribute the benefit of research more evenly among those who use and produce
it? Or how should we frame the public interest—appearing to coincide with the
interest of the least advantaged—in reshaping the system by which research is
used and produced?
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The problems I have pointed out as concerns Italian copyright law would ap-
pear to bring out a general pattern in the national system of copyright protection,
namely, that lawmakers tend to shape such protection by a reliance on economic
benchmarks rather than on considerations of social welfare. As Sun (2012) re-
marks, there is a certain ideology at work which accords primacy to economic
growth as the primary avenue toward social advancement, or the betterment of
social institutions and society at large. What follows is a model on which all cre-
ative and intellectual work tends to be protected and exclusive: copyright pro-
tection winds up being used mainly for profit (the primacy of private interests),
with little regard for its usefulness in the broader context of society (the subserv-
ice of the public interest). In the outcome, this model supports “the ability of
certain actors to accumulate cultural capital and exercise disproportionate power
over the field of culture that prevents other citizens from participating in the give
and take of cultural life” (Gingerich 2012, 21).

How to reverse course and head toward a copyright regime more in keeping with
what the public interest demands? One option is to change paradigm and em-
brace elements of what Lawrence Lessig calls a sharing economy, meaning an
economy in which—unlike what happens in the commercial economy, where
“money or ‘price’ is a central term of the ordinary, or normal, exchange” (Lessig
2008, 118)—knowledge and content are created and accessed without relying
on a monetary system of exchange. Wikipedia is offered as a paradigmatic ex-
ample, and authors (or content creators) appear to be warming up to the idea
of sharing their work online, in contexts where price does not offer itself as a
benchmark against which to judge the value of content, for this is rather a func-
tion of how much that content is accessed within a community of users (Alipran-
di 2007), a phenomenon of accreditation by popular online demand where con-
tent is said “go viral” when such demand surges exponentially. Trends of this sort
hope offer a glimmer of hope by showing that content sharing and creation based
on a system of nonmonetary rewards is at least possible.

But we cannot take up such a model just now, for that is an entirely different dis-
cussion. What we can do, heartened by the possibility of change as just indicated,
is stick to the copyright regime and point out ways to improve it from within.
This is what I will be doing in the next section, where I explore what copyright
law would look like if it were guided by Rawls’s difference principle, under
which socioeconomic inequalities pass muster only if their effect is to benefit the
least advantaged. I explain how this principle would apply, pointing out that the
distance between current copyright law and the model copyright law I propose is
not so great: a lot can be done with only a few tweaks designed to address several
of the problems previously discussed.
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5. Copyright law: A revised model

The view has been advanced, in the fringes of the free culture movement, among
anti-copyright advocates, that because copyright essentially resolves itself into a
“massive propertization” (Drahos 1996, 178) of culture, we should do away with
copyright entirely, “the only socially responsible thing to do” (Boldrin and Levine
2010). As I indicated a moment ago, I do not feel that this is the best way to go,
this because, among other reasons, we can get rid of copyright only if we can get
rid of the market system as a whole.

So the question is why it matters that faimess should figure as a central concern
in our design of copyright (and of intellectual property at large, for that matter).
Two reasons suggest themselves, both of them bound up with Rawls’s theory of
justice. The first of these was briefly mentioned in Section 2, and it relates to
the idea of human flourishing. The point can be briefly stated thus: if we agree
that intellectual property law can be understood as broadly concerned with the
proprietary and distributive aspects of those intangible goods which result from
our endeavors to create, innovate, and express, then we can also agree that these
goods are essential “tools” or resources which human beings need to develop in a
distinctively human fashion, in keeping with what Rawls would call a conception
of the good, on the understanding that what makes us human (or, stated other-
wise, what makes us moral agents) is a capacity to lead a life in keeping with
such a conception (in Rawls’s own words, a capacity of citizens “to become full
persons, that is, adequately to develop and exercise fully their moral powers and
to pursue the determinate conceptions of the good they come to form” [Rawls
1996, 771); and if we accept these premises, then we will also have to accept that
intellectual property law controls resources inherently connected with our being
human. This is one reason why we should care about the way intellectual prop-
erty is accessed and distributed, and why we should think about the conditions
under which it is justified for some people to have greater access to such essential
goods than to others. This is where the difference principle comes into play.

So now we can ask: How would the difference principle inform a design of copy-
right law alternative to its current instantiation as a proprietary scheme prima-
rily based on monetary incentives? We shape this conception in two stages: first,
we identify primary goods; then, we work out a distributive scheme. The first
stage is actually quite straightforward: primary goods are intellectual property it-
self understood as a complex of resources necessary to flourish as a human being
(Sun 2012). So we just add intellectual property to Rawls’s list of primary goods.

Of course, not every item of intellectual property can individually count as a pri-
mary good, but intellectual property as a whole does, at least if we consider it
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as a reservoir of knowledge and cultural resources. And if we need a guideline
by which to recognize something as a primary good in the realm of intellectual
property—a guideline for what a “primary intellectual resource” is—we might
take up and elaborate on the suggestion in Drahos (1996) that information, or
content, at large counts as a primary good in this sense so long as (a) it serves
a useful public purpose, (b) it is put to use to generate further useful content
or knowledge, and (c) such use does not unduly undermine another’s legitimate
interest in exploiting the same resources. These three conditions in combination
are meant to forestall a free-for-all situation in which intellectual property sud-
denly morphs into a grab bag of goods that anyone can take as they please for
whatever purpose, without regard to the basic principles of fair competition.
Clearly, it is a vague notion that we introduce by speaking of another’s legitimate
interest, but the point it that, even as we loosen access to intellectual resources,
we still want to strike a balance between private and public interest: a balance
that does not tilt too much in favor of private interest, to be sure, but a balance
nonetheless.

With these criteria we have begun to move into the second stage of our construc-
tion, and so, having blocked out in broad strokes a conception of “primary in-
tellectual resources,” we can begin to work out a distributive scheme for these
resources. It is here that we bring to bear the difference principle, which in this
implementation would read thus: Access to intellectual resources ought to be ad-
justed to that it works out to the greatest benefit of the least advantaged con-
sumers of such resources. Or, started otherwise, any distribution of intellectual
resources is just if it improves the position of those least capable of affording
access to such resources.

Now, this too is quite a broad statement, so let us see if we can qualify it a little
further. The first question that needs to be addressed is, Who are these least ad-
vantaged consumers of intellectual resources? Sun (2012, 430) suggests that we
look to “the economically poor, the politically marginalized, and the culturally
weak.” This is fair enough, but not everyone who loses out under the proprietary
regime of current copyright law fits this description. An example is university
libraries, which may not be poor or marginalized in any ordinary sense but which
nonetheless might be underfunded, lacking the financial resources needed to pro-
vide adequate access to a broad range of intellectual content. These libraries as
was pointed out in the last section, may find themselves in the ironic position of
having to pay twice for such content: first by providing a stipend for their faculty
so that they can teach and conduct research, and then by paying journal subscrip-
tions to publishers in order to access that very research. So it takes a judgment
call to identify the least well-off for the purposes of the difference principle. As
Rawls himself comments, “the least advantaged members of society are given by
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description and not by a rigid designator” (Rawls 1996, 7 fn. 5). I cannot offer
any cut-and-dried rule that would help us identify the least advantaged, because,
as was suggested a moment ago, the judgment is context-dependent, but I can
offer this rough guideline: whenever a distributive situation arises involving ac-
cess to intellectual resources, we should try to identify the least advantaged by a
comparative assessment in which we ask two questions. First, which of the par-
ties involved (author, publisher, consumer, library, and so on) stands to lose most
under a given distributive criterion? And second, which of these parties starts out
form a position of scarcest means by which to access and produce content? If,
when we answer these two questions, we find that they identify the same party,
we can tweak our distributive criterion accordingly. If instead they identify two
different parties, we can tweak our distributive criterion so as to favor the party
identified as having the scarcest means and wherewithal, because that is in keep-
ing with the spirit of the difference principle as an equal-opportunity standard,
and surely the availability of means figures as a central component of what it
means to have opportunities comparable to those of others.

Having addressed this question, we must ask: How do we go about tweaking
a distributive criterion so that it contributes to the benefit of the least advan-
taged so identified? This, too, is not a question that can be answered by way of
a comprehensive rule, because different distributive problems call for different
solutions, even under the umbrella of the difference principle. But the guiding
principle within that distributive principle should still be that of opening up ac-
cess to intellectual content in such a way as to serve a public interest without un-
duly undercutting the legitimate private interests of content makers. So, to begin
with, turning to the specific case of Italian copyright law, I would suggest that
we implement into it all the twenty exemptions and limitations set forth in the
aforementioned European Copyright Directive. Next, I would open the market to
copyright-management intermediaries (rather than rentrusting this function to a
single copyright agency, as is the case in Italy). Then I would set up institutional
open archives, in contrast to the current trend; cut the duration of author’s and
neighbouring rights, or at least differentiate these rights according to the crea-
tions they apply to; and monitor abandoned and orphaned works (those protect-
ed by copyright but whose rights-holders cannot be traked down), so that these
works cease to remain unused.

6. Closing remarks

I should like to close this discussion by stressing that I do not take an inimical
view of copyright and intellectual property as the issue of a society bent on solv-
ing all matters of public interest solely by recourse to a market system incapable
of solving problems where there is no profit to be had. That is, I do not ask, as
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Merges does (2011, 103), “whether [intellectual property] rights have a place in
a society that aspires to a fair distribution of wealth.” I am rather inclined to think
that our current copyright regime, for all its failures and shortcomings, does still
have a place in society and can be made to function in an effective and fair manner
if we only redesign it slightly so that it equally serves both of the basic interests it
was originally meant to serve, meaning the legitimate interest of content creators
in making a living off the content they create, and the broad interest of the public
in gaining access to such content (see also Spinello R., Bottis M., 2009). It is only
through such access that even more content can be created and inventions made,
all for the overarching purpose of advancing the welfare of society as a whole. It
is for this reason that I have turned primarily to Rawls in sketching out a model
conception of copyright law capable of serving both of these interests: however
abstract Rawls’s theory of justice may be—issuing from an ideal contract among
parties having no knowledge of the world into which their agreement is to take
effect—he is still concerned to offer an account of justice suited to the familiar
context of a liberal democratic society shaped by the longstanding institutions
that inform our collective understanding of what it means to live among equals.
Similarly, T have not sought to build from scratch a system for promoting inno-
vation and cultural advancement by designing into it incentives foreign to those
we have already devised. Rather, my concern has been to offer a way to set on a
straight course an existing arrangement that I believe has taken a departure from
its original conception, a departure that has skewed the system in favor of private
interests and away from public ones. To be sure, no solution or suggestion can be
rejected just because it strikes us as too unusual, or too unlike the idea of copy-
right as we know it, but I believe it is a mistake to toss that idea aside in the effort
to construct a fair system of access to intellectual resources: much better to work
with what we have, refashioning that idea by bringing new ideas into it.
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The reproduction of copyright works for the benefit
of blind and deaf-mute

Irini A. Stamatoudi

Introduction

Although the issue of exceptions and limitations in the EU seemed to have been
settled after the enactment of the Information Society Directive (2001/29), this
was not entirely so for a variety of reasons. The harmonization achieved was only
a partial harmonization and it was the result of the compromise that led to an ac-
ceptable solution. First, the issue of exceptions was never truly harmonized since
EU Member States could pick and chose from the list found in the Directive. Sec-
ond, even if all Member States had all chosen the same exceptions (which was
highly unlikely anyway), they could still differentiate in the manner implement-
ing them: a) they could choose whether or not to make full use of the scope of
each exception as this exception was enshrined in the Directive, b) they could
filter or not the scope of each exception through the three-step test (there is, of
course, a strong argument that the exceptions found in the EU Directive have al-
ready been filtered before their inclusion in it), and c) they could choose whether
to make their exceptions obligatory or voluntary. The exception concerning im-
paired people (found in article 5(3)(b) of the Directive) is a characteristic exam-
ple in this respect. EU Member States could choose whether or not to adopt this
exception, to what extend to adopt it and whether or not to render it obligatory
(if it was considered not to be obligatory in the first place).

I. General scope of the exception

The copyright exception for blind and deaf-mute was introduced into the Greek
Copyright Act (as article 28A of Law 2121/1993)! for the first time in 2002 by
article 81 of Law 3057/2002, which implemented into Greek copyright law the
EU Directive 2001/29.2 Until then, no such exception had existed in Greek law

1. Law 2121/1993 on Copyright, Related Rights and Cultural Matters (Official Gazette A 25
1993), http://web.opi.gr/portal/page/portal/opi/info.html/law2121.html, last access
June 10, 2013.

2. Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related rights in the information society, O]
of the European Community L 167/10, 22.6.2001.
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although there had been instances where publishers were asked, out of their own
good will and not in compliance with some legal provision, to provide works to
people with disabilities for free. This practice continued sporadically, especially
in Universities, even after the introduction of the relevant provision in Greek law
and in any case before the introduction of the Ministerial Decision implementing
this provision (2007).

According to article 28A (of the Greek Copyright Act)® “The reproduction of the
work is allowed for the benefit of blind and deaf-mute, for uses of a non-com-
mercial nature, directly related to the disability and to the extent required by the
specific disability. The conditions of application of this provision as well as the
application of this provision to other categories of persons with disabilities may
be determined by resolution of the Minister of Culture”.

Article 28A sets out the general framework of the exception incorporating the
three criteria found in article 5 paragraph 3 b of Directive 2001/29.* In other
words, the exception applies only to uses for the benefit of people with a disabil-
ity. These uses should be a) of a non-commercial nature, b) directly related to the
disability and c) to the extent required by the specific disability. Yet, the excep-
tion could not yet operate without the issuing of the resolution provided in the
law. This resolution was enacted almost four years later (in 2007) in the form of
a Ministerial Decision.

The exception in Greek copyright law for people with disabilities is rather lim-
ited compared to the one found in the EU Directive. The Greek provision makes
express reference to blind and deaf-mute but it also allows the application of
the provision to other categories of persons with disabilities. However, it only
works as an exception to the reproduction right and not to the distribution right,
the right of communication to the public or the right of making available to the
public. This legislative solution was found under the circumstances appropriate
since it was feared that any other solution would be too wide and would impinge
on the rights of authors and rightholders. It was also perhaps taken into account
that authors and publishers may come to agreements out of their own free will or
consent to uses of their works by disabled people without the need of a statutory
exception.

3. Entitled “Reproduction for the Benefit of Blind and Deaf-Mute” of Chapter IV on Limitations
on the Economic Right of the Greek Copyright Law 2121/1993.

4. Article 5(3): “Member States may provide for exceptions or limitations to the rights provided
for in Articles 2 and 3 in the following cases: [...] (b) uses, for the benefit of people with a
disability, which are directly related to the disability and of a non-commercial nature, to the
extent required by the specific disability”.
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Article 28A provides for the general framework of the exception. However,
in order for the exception to become operative and in compliance with Recital
43> of the EU Directive, which provides that Member States adopt all necessary
measures to facilitate access to works by persons suffering from a disability, in
2007 a Ministerial Decision by the then Minister of Culture was enacted.®

The Ministerial Decision defines the exact scope of the exception, sets out its
conditions of application and most importantly, makes the exception obligatory.
In other words, the exception cannot be contracted out in agreements between
the publisher and the author.

Up to then, there was no express provision in the law, case law or literature as
to whether limitations in Greek law are obligatory or not with the exception
of those expressly provided as such in the European Union Directives and im-
plemented as such into Greek law. Views on this issue were divided not only in
Greece but also abroad.” The Ministerial Decision put an end to the discussion
with regard to the particular exception in conformity with the public interests
served by it.

I1. Beneficiaries and works subject to the exception

The Ministerial Decision is neither limited nor too extensive when compared to
the EU Directive. Beneficiaries are blind people, but also people with defective or
impaired vision that cannot be improved with the use of corrective lenses to a de-
gree satisfactory for reading. It also covers deaf-mute, but also, in general, people
who, because of a disability, are unable to read a printed text in a conventional
way or perceive the content of a work via their physical senses.

Dyslexic people or people with other disabilities are not covered.

Not all copyright works are covered by the exception. The exception only applies
to literary works in as much as they cannot be perceived in their existing form
by the beneficiaries. It does not apply to the source code of computer programs
since at the time of its drafting, no justifying reason was found as to why a per-

5. Recital 43: “It is in any case important for the Member States to adopt all necessary measures
to facilitate access to works by persons suffering from a disability which constitutes an obsta-
cle to the use of the works themselves, and to pay particular attention to accessible formats”.

6. YPPO/DIOIK/98546 Reproduction of Copyrighted Work for the Benefit of the Blind and the
Deaf-Mute and Extension of the Arrangement to other Categories of People with Disabilities
(Official Gazette: B 2065/24.10.2007). For an English version of the Ministerial Decision see
<http://web.opi.gr/opifiles/tyfloi/ya_98546_en.pdf>, last access June 10, 2013.

7. SeeI. Stamatoudi, Can copyright limitations be limited by contract? in ATRIP Congress (Asso-
ciation of Teachers and Researchers in Intellectual Property), Munich, 19 July 2008.
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son with disability needs to have access to the source code of a computer pro-
gram and how this could facilitate her needs.

Beneficiaries cannot reproduce or adapt the works into appropriate formats
themselves; only competent bodies can do it for them. According to the law,
competent bodies are any non-profit organization, association, union or other
pertinent organisation whose main mission is to provide specialised services re-
lated to the education and training of the beneficiaries. Thus, any kind of school
for the beneficiaries provided for in the Ministerial Decision qualifies, as well
as associations for the Blind such as The Lighthouse for the Blind of Greece, a
non-profit association subsidised and overseen by the Ministry of Health and Pre-
vention.® Tertiary education establishments, such as Universities, Polytechnics,
Institutes of Technology and so on, are also included.

In case of doubt whether a body is entitled to reproduce works for the beneficiar-
ies, the Hellenic Copyright Organisation (HCO), which is the Greek Copyright
Office supervised by the Ministry of Culture and Tourism, makes the final deci-
sion; HCO maintains a list of all competent bodies in this respect.

Works can be reproduced in any form responding to the needs of the beneficiar-
ies and always to the extent required by their disability. Some of these forms are
provided for in the Ministerial Decision, such as Braille, Moon, Daisy or talking
books. Forms have also been left open in order for the provision to be flexible to
evolution be it technological or other.

I1I. Rightholders’ obligations

Publishers must provide the work. Publishers need to provide the work within
thirty (30) days from the date of the competent body’s request. If there is a cost
for the copy provided, beneficiaries need to cover this cost, which, in any case,
cannot exceed the reproduction cost of the copy. So, the issue of cost cannot be
used as a pretext by the publisher to avoid providing the work or create an obsta-
cle to the beneficiary to gain access to the work.

Publishers are obliged to deliver the work in electronic form on condition that
the work is kept in electronic form. This means that if a publisher does not have
a work in electronic form, the publisher may provide it in some other form; it is
up to the beneficiaries to change the format at their own expense respecting the
rights of the authors and rightholders including authors’ moral rights.

8. It was founded in 1946. It aims to support blind individuals, reduce the impact from the loss
of sight and raise public and State awareness on the problems that they face.
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The Ministerial Decision provides for an indicative list of electronic forms as well
as an indicative list of means of delivery from the publisher to the competent body.’

Publishers need to deliver all textbooks of primary and secondary education as
well as mandatory textbooks of tertiary education. They also need to deliver any
other work, up to 10% of their annual publishing output excluding from such
percentage any textbooks of primary, secondary or tertiary education.

In case publishers fail to comply with their obligations under the Ministerial De-
cision, the percentage of the works of their annual publishing production they
are supposed to provide doubles.'?

IV. Competent bodies’ obligations

When the Ministerial Decision was drafted, fears were expressed that it might
work as a vehicle for abusing the rights of authors and of rightholders. There
were also fears that works provided to beneficiaries would leak to non-benefici-
aries, especially by the use of electronic means including the Internet, and create
a new source of piracy. This was so because certain formats of literary works
used by disabled people compared to conventional formats had nothing different
apart from an enlargement of their fonts. This meant that these works could eas-
ily be read or used by anyone irrespective of the existence of any disability.

These fears were dissolved by the introduction of a number of requirements and
safeguards. Competent bodies have to purchase one copy of the work they intend
to reproduce, irrespective of the number of copies to be reproduced. They should
not use reproduced copies for purposes other than those specified in the Minis-
terial Decision.!! If competent bodies use third parties to reproduce the works
competent bodies incur the principal’s liability for any copyright infringements
committed by these third parties. In any case, when one infringes, one incurs the
sanctions provided for in the Greek Copyright Act.

Competent bodies also have to notify the publisher of the number of copies of
the work they reproduced and of the form of such reproduction. They also need
to inform HCO and the Association of Book Publishers so that they update their

9. E.g. extensible mark-up language, hypertext mark-up language, Microsoft word, American
Standard Code for Information Interchange-ASCII, Portable Document Format-PDF.
Delivery can take place by post, courier, e-mail, file transfer protocol-ftp or in any other form
of electronic delivery (Article 6 paragraph 3 of the Ministerial Decision).

10. Article 6 paragraph 2 of the Ministerial Decision.

11. Article 7 paragraph 6 of the Ministerial Decision: “[..]JAny person making use of such a file
for purposes other than those provided for in article 1 hereof shall be liable pursuant to ar-
ticles 65 et seq. of Law 2121/1993”. Translation by the author.
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records in respect of the titles of works in electronic form held by each compe-
tent body and the particular form in which the works have been reproduced. This
allows some control to be exercised over the reproduction and the use of works;
it is helpful in terms of the collection of statistical data; and allows the system to
be effective in that the same work is not reproduced twice if already available.

In case competent bodies change their purpose or dissolute, they need to destroy
all electronic files in their possession and report such destruction both to HCO
and to the Association of Book Publishers.

What is also of interest is that it is the competent bodies that examine whether
a beneficiary qualifies as such. In other words, it is the competent body which
bears the responsibility for the application of the Ministerial Decision within its

purpose.

Additional safeguards are also provided for the protection of authors and right-
holders.

Only legally published works can be reproduced. Works that have not been pub-
lished do not fall within the statutory exception. The reproduction cannot be for
direct or indirect commercial uses and it always has to be directly related to the
disability.

The exception does not apply to works that are already on the market in forms
specifically designed for the needs of beneficiaries. This means that publishers
can decide whether it is to their benefit to exploit a work themselves in this re-
spect by putting it on the market and making it commercially available. How-
ever, publishers cannot invoke such intention to avoid providing the work. The
law is clear that the work should already be on the market for publishers to avoid
such obligation. What is of interest is whether e-books or works that are avail-
able in electronic formats, which can be easily transformed in format or else ma-
nipulated by the use of simple software tools available on the operating software
found in computers, fall within the category of works that publishers need to
provide to beneficiaries. Such a case would be, for example, where the change
in format would only consist in the enlarging of fonts and the change of colors or
brightness on the screen. Although such a case has not emerged so far in Greece,
it would be fair to say that, if a work meets the needs of a beneficiary as it is or in
the form it may take by the simple use of her computer’s operating system, then
this beneficiary cannot and should not invoke the exception.

There are additional safeguards: Once the work is reproduced in the appropriate
format, the reproduced copy has to mention the name of the author, the publish-
er and the date of first publication, provided such information is included in the
work. This information should also appear on the physical carrier of the copy as
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well as the wording that the copy has been reproduced pursuant to article 28A of
Law 2121/1993 and the Ministerial Decision and that any further reproduction
in forms other than those defined in the Ministerial Decision constitute copyright
infringement and incur the sanctions provided for in the Greek Copyright Act.

Lastly, the competent body has to respect author’s rights while reproducing or us-
ing work within the boundaries of the exception. The work cannot be changed or
altered (basically in the sense of infringing the right of integrity as this right is set
out in the Greek Copyright Act for authors)!? without the author’s and the pub-
lisher’s authorisation in relation to each one’s respective rights. This provision, of
course, is not intended for changes relating to layout and pagination, which are
dictated by the need to convert the form of the work in order to serve the needs
of the beneficiaries.

In order to avoid delays in cases of non compliance with the Ministerial Decision,
a speedy court procedure has been provided for, that is the procedure for injunc-
tions found in the Greek Civil Procedure Code.!3

Conclusion

The Ministerial Decision has been in force since the end of 2007.14

It tried to strike a balance between the actual needs of the impaired people and
the legitimate rights of authors and publishers concerning the protection and ex-
ploitation of their copyrights. This was done within the limits set by the original
provision found in the Greek Copyright Act, which, at the time of its drafting
(namely when Greek law implemented the EU Directive), did not make full use
of the potential provided by the relevant EU Directive.

Although at the outset of its drafting reservations were expressed as to whether
it would work in practice and views were expressed in favour of maintaining the
situation on a voluntary basis as the case was until before the enactment of the
Ministerial Decision, the Decision has proven itself effective and served to the
full the functions that it was originally set to serve without upsetting the mar-
ket. It also clarified the legal nature of the exception by making it obligatory and

12. Article 4 (1)(c) of Law 2121/1993: “The moral rights shall confer upon the author notably
the following rights: [...] ¢) to prohibit any distortion, mutilation or other modification of
his work and any offence to the author due to the circumstances of the presentation of the
work in public[...]".

13. Articles 682seq. of the Greek Civil Procedure Code.

14. Numbers are updated until June 2012.
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stressing the important public policy reasons behind it. This was another issue,
which was left open in the original copyright provision.

Today there are approximately 27.000 blind people in Greece. Just over a thou-
sand of them are young people aged up to 18 years old. People with defective or
impaired vision at a disability rate of 67% or more are approximately 80.000.
However, only a small number of them, making use of this Ministerial Decision,
study in tertiary education. Panteion University (a Greek University specialized
on political sciences) alone has served approximately 50-100 people within the
scope of the Ministerial Decision. 15 people have been served by the University
of Macedonia in Thessaloniki and 30 people by The Lighthouse for the Blind of
Greece (an Association for the Blind in Greece). These are only some rough esti-
mates produced so far which originate from institutions that have put in place
the means and personnel to serve these people. In an informal inquiry, the insti-
tutions making use of the Ministerial Decision informed HCO that the help pro-
vided to people with disabilities -although the number in need of educational fa-
cilities is small- is immense; the Ministerial Decision has considerably facilitated
the library and education services offered to them.

Unfortunately, we have no precise numbers for deaf-mute or people with similar
disabilities affecting their reading of a work. We, however, estimate that these
numbers are similar to the ones for the blind.

At this stage, I should point out that it is up to the disabled person to ask from the
University or Institution to provide the book or other work needed and not for
the University or Institution to take the initiative by itself. So, works are request-
ed only when there is real need for them, whilst duplicates are avoided: each in-
stitution knows exactly the works it requested and reproduced and keeps records
in this respect. In this sense, the system is also cost effective.

Many Greek publishers have welcomed the Ministerial Decision; they thought
that it did not place a considerable burden on them and it was indeed a social
measure, which did not impinge on copyright’s protective core. So far, there
were no instances where publishers denied providing a book or expressed dis-
sent. Fears for leaks of the reproduced works on the market and even more on
the international market are rather limited since the number of impaired people
in Greece is rather low and the Greek language is a barrier in itself for leaks of
works abroad.

In a world where copyright becomes more and more stringent, in order to be
able to recuperate the damage caused to the rights of authors and rightholders by
piracy as well as serve the needs of competitive economies, exceptions can play
-now more than ever- a considerably important balancing role between the rights
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of authors/rightholders and those of society. This becomes even more relevant
in our days given the discussions at the World Intellectual Property Organiza-
tion (WIPO) regarding the adoption of an international instrument concerning
the rights of the visually impaired persons. At the time of writing this, lobbying is
still in progress and it is still not clear whether the flow in WIPO will be towards
a draft Treaty or a Recommendation although it is very likely that the first option
(that of a Treaty) will prevail.!

In any event, what is important is that each State puts in place a system it consid-
ers appropriate under the circumstances to serve in a balanced and controlled
manner the needs of visually impaired people as well as of people with related
disabilities. And that should be irrespective of any international obligation or
recommendation.

15. <http://www.wipo.int/portal/index.html.en>.



Ethical considerations regarding the protection
of intellectual property in Albania

Edlira Tartari

Introduction

Intellectual property law has always aimed to protect the private rights of the
different authors. Recently, however, we are witnesses of the rise of another way
of thinking which has challenged the priority of the absoluteness of the rights of
the author, the character of which is being now the theme of a vast discussion.
Too many other interests, chiefly of ethical and moral character, come now to
play, and, despite the protectionist ideas still existing, make it the centre of new
developments of the property rights in the world.

Since 1705, Christian Thomasius (1655-1728) had underlined the differences
between law, moral and politics. In his writing Fundamenta juris naturae et gen-
tium, he states that honestum is the moral (do to yourself what you would like
other people do to you), justum is the just, the law (do not do to the other what
you do not like to be done to you) and finally decorum, or the policy, (do to the
other what you would want the others do to you). Later, Immanuel Kant in his
Metaphysics and Customs and The Perpetual Peace, states that morality means to
abide the laws which ask people that given acts to be understood. In his book The
Doctrine of the pure law (1960) Hans Kelsen writes that the distinction between
law and morality cannot be grounded on the kind of behaviour a man is obliged by
the norms of both systems, which means that the same behaviour may be object
of law and/or moral norms. According him, it is not true that morality refers to
inner while law the exterior aspects of a phenomenon.

Anyway, after the dictatorships, in Europe now is developed a self-consciousness
way of thinking which we may call “the era of the rights” (R. Dvorkin has labelled
it the era where the rights are being considered seriously). Since 1990 we real-
ize that new constitutional concepts are developed, the public law is draining in
favour of lex mercatoria, a law which is more commercial than state one. The law
is imposed by the human beings therefore the first demand for a just law is to
respect the human rights. Consequently, justice demands that the legal norms be
first considered axiologically.
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But which would be the real situation of the protection of the intellectual prop-
erty in Albania nowadays?

Concerning the protection of Intellectual Property in Albania there are two prin-
cipal laws: Law of 28 April 2005, n° 9380 “On copyright and other related rights
with it” (which is amended by two other laws of 2008 and 2009) and law of 7 July
2008, n° 9947 about the Industrial Property (now is being prepared a new law).

My intention is to discuss these two Albanian laws just having especial concermn
the moral and ethical considerations of these laws.

A brief history about the development of intellectual property
law in Albania

Albania was the latest of the ex-communist countries that entered on the road of
economic transformation. It was one of the poorest, most isolated, most repres-
sive and most inscrutable country in Europe. There are now 20 years that Albania
is undergoing a long transformation from a communist, centrally planned econo-
my to a liberal free market economy. The picture of the Albanian economic situ-
ation that emerged in the early 1990 was dramatic. But during these years our
country has implemented many economic, politic, legal and institutional reforms
and the progress has been made on many fronts.

The ongoing changes in the economy are characterized by growing services in
this sector and in 2003, Albania adopted specific legislation about the protection
of competition and its market was open to the foreign investments. Consequent-
ly, the level of protection of investor’s rights increased and Albania’s Foundation
of economic freedom undertook the protection of property rights. These chang-
es also concerned intellectual property too, including the copyright and related
rights and the industrial property.

The concept of intellectual property in Albania is a new born concept because
during the communist era the private property was constitutionally abolished
and was substituted by the concept of “personal property”. It's for this reason
that the intellectual creations couldn’t be private property. The authors of intel-
lectual works were obliged to cede their “rights” only to the State under provi-
sions and rules established by the State only and against royalties fixed by the
State. According to these rules the payment to the author was given only one
time, when the creation was published for the first time. For further editions
no royalty was foreseen. If the work was published, interpreted and executed
abroad, the authors were paid by the Government 20% of the sum collected. The
rest of the money was handled by the State. For the publication of works not
only the authorization of the authors but also that of the publishing of authorities
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was needed which applied strict ideological control. It was forbidden to publish
a book even with the authorization of the author, or, by himself, that has not re-
ceived official clearance.

But the decentralisation of economy and especially the constitutionally recogni-
tion of the private property in the beginning of the years 1990, inevitably made
obligatory the change of the legislation for the authors and inventors too. On 19
May, 1992 the Parliament of the Republic of Albania passed the Law nr. 7564
“On Copyright”, which may be considered as the first law on Copyrights. This
Law has had different amendments in order to adapt it as much as possible to the
needs of a situation which was changing continuously and to update it with in-
ternational modern standards of intellectual property rights.

Since 1991, Albania has adhered in many international Convents and Treaties
regarding the protection of intellectual property rights. Albania is a member of
WIPO (since June 30, 1992), when it ratified the Convention established the
World Intellectual Property Organisation. On March 6, 1994 Albania signed
one of the major international copyright treaties: the Berne Convention for the
Protection of Literary and Artistic Works (Paris-text of 1971) and in 2000 its
protocol - the TRIPS Agreement (1994). In 1995 Albania adopted the Paris
Convention for the protection of Industrial Property(1883); in 2000, the Rome
Convention for the Protection of Performers, Phonograph Producers and Broad-
casters(1961) and on August 6, 2005 it signed and ratified the WIPO Copyright
Treaty(1996) e.tc. Besides these Convents and Treaties Albania has signed and
ratified the most important directives of EU on the protection of intellectual
property rights and related rights.

In April 2005 the parliament passed the Law Nr. 9380 on “Copyright and other
rights relating with it” which abolished all previous parliament and government
acts since 1992. This Law has provided various administrative measures to make
possible the respect of copyright and to penalize any potential infringement of
copyrights. It offers better specifications on author’s rights for collective works
and requires all parties to certify their contracts with the Albanian Copyright Of-
fice which is established since April 2007 and according to the law nr. 9380 is a
specialised institution in the field of intellectual property of artistic, literary and
scientific works. The establishment of this institution was the result of an urgent
need to fight the widespread intellectual piracy in the country.

The other branch of intellectual property is Industrial Property. In Albania indus-
trial property developed early in the beginning of the twentieth century. Albani-
ans merchants were very sensitive to keep their products safe from counterfeit-
ers and the first registration certificate of the trademark is dated in April, 16,
1920. But during the Communist system, having abolished the private owner-
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ship and private business, the only owner of the industrial property remained
the State. The only competent organ for registering the national trademarks and
patents was the Chamber of Commerce and Industry, an institution under the
Ministry of Public Affair. In 1957, this Institute completed the formalities and
respective documentation for the registration of foreign trademarks in Albania
on the basis of the legal provisions in force, especially Decree n0.2490 dt.22 July
1957 (amended by two other decrees, N.3530 and nr.4254 dt.11 April 1967 “On
Marks of Production and Trade”.

After the fall of the communist’s regime, the changes in all legislation made im-
perative the change of the legislation on the industrial property too. So, on 22
March 1993 the Office of Patents under the Committee of Science and Technol-
ogy was created. It involved the registration and the protection of Patents for
Inventions, Trademarks, Industrial Designs and the Certificates of Origin. A new
industrial property law was entered into force on July 8, 1994, the Law no. 7819
“On Industrial Property” which aimed to provide for the grant and protection of
industrial property rights concerning: inventions and utility models; trademarks
and service marks; industrial designs; geographical indications. In 2006 was cre-
ated the General Directorate of Patents and Trademarks as a specialised institu-
tion under the Ministry of Economy, Trade and Energy.

On 28 April 2005 L. n. 9380 about copyright and related rights was approved
while on 7% July 2008 law n° 9947 “on industrial property rights came into
effect. These instruments were a successful achievement in the field of the ac-
quaintance, the management and the protection of the rights arising from the
intellectual property and had a vigorous influence in the stabilisation and the
functioning of the market economy, the conservation and the consolidation of
the rules about the faire concurrence e.tc. The principal aim of these laws is, of
course, the approximation of the Albanian law in the field of intellectual prop-
erty rights to the law of the EC countries, the EC Directives, the European Con-
vention about the Patents, the TRIPS Agreements e.tc. These laws attempt to har-
monise the Albanian law with the ratified international conventions in the field
of intellectual property.

In the Official Gazette of the Republic of Albania, No. 163 of 8 December 2010,
Decision n° 760, dated 1% September 2010 of the Council of Ministers about the
approval of the national strategy regarding intellectual and industrial property
for the period 2010-2015 was published. According to this decision, the Alba-
nian government intent to guarantee and develop in Albania a contemporary sys-
tem for the protection of intellectual properties consolidating the socio-economic
system and guaranteeing to the subjects equal possibilities to participate in this
process. The strategic priorities include the reduction of piracy in the field of in-
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tellectual property, the improvement of the means aiming the protection of intel-
lectual properties e.tc., while as strategic purposes we find; the fulfilment of the
legal framework, the development and the consolidation of the entities involved
in the field of intellectual property, the consolidation of the cooperation and col-
laboration of the national entities with the regional and international ones, and
the increase of awareness (knowledge) of people in Albania about the intellec-
tual rights. However, on 22" November 2001, the Ambassador the European
Community in Tirana, Mr. Ettore Sequi, explicitly stated: “regarding copyright
and the protection of industrial property we observe a poor progress concerning
the approach of the law with the European Community law. Albania must still
fulfil the obligations undertaken with the Association-Stabilisation Agreement”.

In an interview of 5™ December 2011, Dr. Zh. Peto, professor at Law, Faculty of
Tirana, states that a new law about copyright and related rights is ready to be ap-
proved and are drafted two new articles to be added to the Criminal Law in order
to fight more efficiently the piracy in the field of intellectual property. The law
amendments aim a full approach of the Albanian law in the field of intellectual
property with the Acquis Communautaire and the international ratified instru-
ments in the this field and the cancellation of the existing deficiencies, providing
a better and efficient protection to the owners of the rights of intellectual proper-
ties. Further, these amendments will create the ground for a control of the inter-
nal market concerning the intellectual rights because up to now there has existed
a "law vaccum” and nobody was charged to supervise and control the application
of the law in the internal market.

In 2010 Albania joined the EPO (European Patent Office). But, despite these en-
couraging reforms there is still much work to be done, especially regarding the
level of piracy and counterfeiting which are widespread and the people aren’t so
conscious to take into consideration the norms of the law. Another major prob-
lem is the absence of the law about the protection of some important elements of
intellectual property such as moral rights and personality rights.

The key question now is the drafting of the new laws having presents the moral
and ethical questions. I feel that the claims of Prof. Joseph Stiglitz and Prof. John
Sulston, both Nobel Laureates in 2001 and 2002 respectively, in Economic and
Physiology/Medicine, that Intellectual Property Regime stifles science and inno-
vation, must be taken into consideration. According to Stiglitz, intellectual prop-
erty is a public good with two attributes: non-rivalrous competition and non-ex-
cludability. This means that it is difficult to prevent others from enjoying its ben-
efits while intellectual property regimes are worse that exclusion because they
create monopoly power over knowledge that often is abused. The social returns
from innovation do not accord with the private returns associated with the pat-
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ent system. The person who secures the patent wins a long-term monopoly creat-
ing a gap between private and social returns. He states that developed countries
are separated from developing countries by the disparity in access to knowledge
and IP is making it harder to close the gap. He suggests, therefore, that IP regimes
be tailored to specific countries and sectors. No one believes that the patent sys-
tem should be entirely abandoned, but the question is whether other tools, such
as prizes or government funding, could be used to promote access to knowledge
and spur innovation in areas where there are well-defined objectives such as a
cure of malaria. Further, Sulston too, states that science can be driven by need
of curiosity, which requires a substantial degree of openness and trust among
players. However, research direction is controlled by governments and investors
which funnel science into profitable areas. The consequence of this trend is the
neglect of research on the deceases of the poor and the production of unnecessary
drugs sold through high-pressure marketing. On the other part, counterfeiting
has become a major issue. Sulston, therefore, suggests return to the old practice
of splitting research and development from production and is critical the privati-
sation of science. “The world should concentrate on the survival and thriving of
humanity and the exploration of universe” states Sulston.

Without fully approving this attitude, I seize the opportunity of this conference
to expose my personal point of view. First of all, ethics and law are not the same.
The former is broader and usually is composed by unwritten norms. As David B.
Resnik states, ethics may be defined as a method, procedure, or perspective for
deciding how to act and for analyzing complex problems and issues. How to act
in the case of life-saving drugs, is it fair to prevent other companies from manu-
facturing the same without the additional cost of research and development? The
system does not allow this and the immediate consequence, therefore, would be
the exclusion from the market of those who cannot afford the cost of the prod-
uct, in this case a life-saving drug. The incentivizing mechanism for innovation
establishes a direct link between the incentive to innovate and the price of the
innovated product.

Nowadays there is an immediate need to regulate IP laws on new legal provisions
regarding banking credits to inventors, in order to give greater opportunities to
everyone to develop Intellectual Property rights. The law must acknowledge the
owner's right over the innovation, but at the same time it must leave ample space
for moderation and further development. Article 27 of the Universal Declaration
of Human Rights approved by the General Assembly of the United States (Resolu-
tionn® 217 A (III) of 10" December 1948, recites:
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1. Everyone has the right freely to participate in the cultural life of the com-
munity, to enjoy the arts and to share in scientific advancement and its ben-
efits.

2. Everyone has the right to the protection of the moral and material interests
resulting from any scientific, literary or artistic production of which he is
the author.

If we want to fully apply this provision of the Declaration, we have to enact laws
which would respect both the above two paragraphs of this Article.
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Free licensing as a means to revise copyright

Elli Velissaropoulos

1. Introduction: Copyright law as a social contract

Prior to any copyright legislation, the need to control printed editions of books
had appeared during the XVI century. The system which was found in some
countries consisted of monopolies granted to booksellers by public authori-
ties in order to control their trade. This system was later replaced with the first
copyright legislations during the XVIII century (for instance, the United King-
dom’s Statute of Anne of 1710, the United States’ Copyright Act of 1790 and the
French revolutionary decree of 1793).

Copyright law is an instrument devised to strike a balance between the rights of
the authors and the interests of the public, as well as those of publishers. It aims
at preserving the author’s freedom of creation towards the monarch, but also at
contributing to the enrichment of the public domain to a social advantage. In that
sense, copyright has always encompassed a social function (Geiger, 2000).

Nowadays, this balance between the author’s and society’s interests is expressed
in Article 27 of the Universal Declaration of Human Rights which provides that:

1. Everyone has the right to participate freely in the cultural life of the
Community, to enjoy the arts and share in scientific advancement and its
benefits;

2. Everyone has the right to the protection of the moral and material inter-
ests resulting from any scientific, literary or artistic production of which
he is the author.

In other words, this article provides for the freedom of access to culture, but at
the same time preserves the authors’ rights.

Copyright law derives from different conceptions depending on the legislations.
Firstly, it is influenced by romanticism, which dictates that a work is the ema-
nation of the author. As a result, the right of the creator over his or her work is
a natural right. This approach is present in France, where the author is in the
centre of the protection copyright establishes. Secondly, following Locke’s theory
on property, copyright is seen as a reward of the author’s labour. As any kind
of property, the author owns his or her work and should be remunerated for its
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creation. Following this approach, any investment should be rewarded, that is
the investment of intermediaries in the dissemination of one’s work too. Thirdly,
copyright is the means to allow the promotion of creativity. This utilitarian ap-
proach can be found in the Copyright Clause of Article 1, Section 8, Clause 8 of
the United States Constitution, in which it is stated that: “Congress shall have the
power to promote the progress of science and useful arts”. Copyright is created
in order to allow the dissemination of works as a social requirement. It must en-
courage authors to publish their work in order to enrich the cultural heritage.

In this paper, copyright is seen as a social contract, by which society grants the
author an exclusive right for a limited period after which the work falls into the
public domain. Apart from the duration of copyright, after which the work is
rendered to the society, the most effective way to secure the public’s interests is
made by providing exceptions and limitations to the author’s exclusive rights.
As intellectual property rights are themselves exceptions to the general princi-
ple of freedom, exceptions and limitations to copyright are meant to strike a fair
balance between the author’s interests and those of the collectivity. These ex-
ceptions and limitations secure this exceptional nature of intellectual property
rights. As a result, some uses of one’s work are exempted from requiring any au-
thorization because a fundamental freedom is at stake. For instance, the excep-
tions about caricature or parody, present in several national laws, respond to the
acknowledgement of freedom of expression.

Nowadays, new information and communication technologies have changed the
way copyright is perceived by legislators and the public opinion. As copying and
distributing a work without authorization has been facilitated by new technolo-
gies, laws have been passed in several countries in order to fight against online
infringement. This new understanding of copyright has resulted in a higher pro-
tection of the authors and intermediaries, notwithstanding the society’s claims
for a wider dissemination of knowledge. Copyright law has evolved in its scope
and term of protection. At the European Union (EU) level, for instance, one may
consider the 2001/29/EC Directive of 22 May 2001 on the harmonisation of
certain aspects of copyright and related rights in the information society. The
most striking illustration about this directive is the legal protection against cir-
cumvention of Technical Protection Measures (TPM) it provides, prejudicing
the exercise of traditional private exemptions, such as private copying. TPMs’
mechanisms do not benefit authors per se, but economic right-owners in gen-
eral, since they are entitled to chose whether to use them or not. Another ex-
ample are the various directives expending copyright’s and neighbouring rights’
terms of protection (directive 93/98/EEC of 29 October 1993, replaced by the
directive 2006/116/EC of 12 December 20006, recently amended by the direc-
tive 2011/77/EU of 27 September 2011). Thus, the balance tends to lean more
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on the authors’, but especially on economic intermediaries’ interests, since the
strong interest of protecting investment has emerged. As copyright laws are more
and more restrictive, their result is to hinder creativity. This consequence had
already been well explained by the UNESCO, in its Third Medium-Term Plan
(1990-1995), adopted in November 1989, §195: “Creation can be encouraged or
discouraged, depending on the status assigned to creators by society. Copyright,
whose position has been complicated by the development of new technologies, is
a decisive factor. The production policies of commercial distribution of works of
the mind are determined primarily, and much more strictly than before by mar-
ket principles. Accordingly, legal standards are being drafted or revised in order
to adjust classical copyright laws to the new economic imperatives”.

Meanwhile, the digital environment sets up a new deal and intermediaries are
no longer necessitated in order to disseminate the work. It is the so-called phe-
nomenon of “online disintermediation” [Carroll, 2006]. The internet is used as
a means to disseminate knowledge and foster creativity. The information society
leads to several problems as regards the protection of intellectual property. Be-
sides pirates, known for being against copyright monopolies, other movements
are emerging, which use intellectual property, especially copyright law, to re-ap-
propriate it in the public’s interest. It is in this context that appeared the free cul-
ture movement. This movement uses free licences applied to literary and artistic
works, not only to create a new type of works: the free cultural works - defined in
short as “works or expressions which can be freely studied, applied, copied and/
or modified, by anyone, for any purpose” [www.freedomdefined.org/accessed
26/05/2012] - but also to revise the foundations of copyright by using it in a
subversive way. Confronted with this digital phenomenon, many academics, but
also public entities try to find legal means to acknowledge the validity of this
kind of practice in order to allow the wide dissemination of works for the general
benefit of society. Free culture invites us to revise the current copyright regime.

This paper is going to present the emergence of free culture movement in the lit-
erary and artistic field by focusing specifically on two free licences and the crea-
tion of free cultural works they lead to. After that it is going to study the legal un-
certainties of this private ordering practice and the eventual solutions that have
been proposed in order to resolve this problem with other legal means.

2. The emergence of free licensing

Free culture is a social movement which emerged in the field of computer pro-
grams with the free software movement and expended to all fields of literary and
artistic works. Different communities fall within the free culture movement, two
of which are going to be studied in this paper: the Creative Commons organiza-
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tion and the Copyleft Attitude. These communities have created several free li-
cences in order to promote the free creation and flow of information.

2.1 Principles Governing the Free Culture Movement

The first to use the expression of Free Culture is Professor Lawrence Lessig,
founder of the Creative Commons organization, in his book which develops on
“an effect of the Internet beyond the Internet itself: an effect upon how culture is
made” [2004, p.10].

Distinguishing between “commercial culture” and “non-commercial culture”,
he observes that the latter was traditionally free, because the law initially did
not regulate it. This freedom consisted in a “building upon the past”. As the law
started to expand its scope on “non-commercial culture”, it led society to a “per-
mission culture” where there is less and less content left free. Professor Lessig
fears that the war against pirates is going to have an impact on this “right to build
freely upon the past”. As a result, he considers the right thing to do is “to revolt
against the extreme claims made today on behalf of ‘intellectual property™ [Les-
sig, 2004, pp.10-13].

Rather than revolting against intellectual property itself, free licences use copy-
right in a subversive way in order to stimulate its revisal. The re-emergence of
free culture is inevitable today, because it is the main effect of the digitaliza-
tion of the world’s culture via practices that are proper to the Internet [Moreau,
2009]. Free licences establish a different manner of exercising intellectual prop-
erty in a way to enhance free culture, by sharing and reusing works. The idea
behind them is to create a commons in which everyone is entitled to use and
distribute works and create upon them, as long as they grant the same freedoms
to others. This final requirement constitutes the so-called “copyleft” (the share-
alike requirement in a Creative Commons’ language), as opposed to copyright
which entitles the author to the exclusive use of her work. Thus, copyleft has a vi-
ral effect by imposing the preservation of the above-mentioned freedoms for the
modified versions of the original work. In this scheme, contributors, may they be
authors or only users, are peers. This illustrates well the fact that, under the free
culture movement, reciprocity is a requirement for equity. Consequently, copyl-
eft is the key element of free licensing.

As a result of the participative web (Web 2.0), any user is a priori invited to use,
distribute and transform the work, without discrimination. Thus, the line be-
tween professionals and amateurs has become too thin and may cause some diffi-
culties in drawing solutions (see infra 3.2). Free licences can be licensing models
for user-generated content, but they are not limited to it. User-created content
is defined as the “content made publicly available over the Internet, which re-
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flects a certain amount of creative effort, and which is created outside of profes-
sional routines and practices” [OECD, 2007, p.4], while free licensing, following
a specific ideology, permits the creation of free cultural works which are under
free culture licences or which are in the public domain. Even though many li-
cences are mentioned as free, only those which allow the free use, distribution
and transformation of the work, combined with an obligation to grant the same
freedoms to subsequent authors are considered as free in the present paper, be-
cause they are the only ones that preserve the work from any future misappro-
priation.

Free culture underlines different principles that Richard Stallman had applied
to the free software movement: the principles of liberty, equality and fraternity.
This movement had even discussed to have free software recognized as a heritage
of humanity by UNESCO, since the organization and the free software commu-
nity share the same values:

* Freedom, as one can copy, modify and distribute the software,

* Equality, as each user enjoys the same freedoms in a non discriminatory way
and

* Fraternity, as this culture is about sharing and collaborating.

The same principles can be applied in creative works under free licences in gen-
eral. The most common characteristic of free culture resides in the fact that its
members join a community whose aim is the sharing of information. While it
can be understandable that a community-type of organization is legitimate in the
creation of software, because it has been traditionally collective or collaborative
work, the existence of communities is more peculiar regarding the creation of
other works in the literary and artistic field. Indeed, a plurality of authors in a
novel or a painting is less frequently observed. However, in the information soci-
ety, free licences organize the establishment of a community, by allowing a user
to contribute to the creation of the evolving free cultural work. The user thereby
joins a community of contributors to the creation of the work. He becomes an au-
thor if his contribution is original.

The motivation of free licensing mainly relies on the wide dissemination of
knowledge and the augmentation of the cultural heritage. This consideration is
also shared by public institutions. The creation of a fifth community freedom,
that is the freedom of knowledge had been considered by the European Com-
mission in its Green Paper of 2007 on the “European Research Area: New Per-
spectives”. This freedom eventually applied in general would imply an effective
knowledge-sharing by the free movement of works - a common objective with
free culture.
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2.2 Free Licensing Used for the Creation of Creative Works

The first free licence appeared in the field of software, after Richard Stallman
revolted against the proprietarization of the source code in the 1980s. The fea-
sibility of his GNU project on open source software depended on a licence: the
General Public License (GPL) which granted four fundamental freedoms:

* The freedom to execute the software,
* The freedom to study the software and adapt it to one’s own needs,
* The freedom to distribute copies of the software,

* The freedom to improve it and make public the modifications, so everyone
can benefit from them.

The GPL continues to be the most famous free licence in the field of compu-
ter programs. However, several years after the elaboration of this licence, new
movements arose whose attempt was to promote free licensing in the field of
creative works, that is in literary and artistic works in their traditional under-
standing. Two movements will be studied: the Creative Commons (CC) and the
Copyleft Attitude and their respective licences which may (or may not) be con-
sidered free. Works created under a free licence are called free cultural works.
The existence of these works is depending on a proprietary regime, that is the
current copyright regime, and rely on contractual organization.

The Creative Commons organization and its CC Attribution-
ShareAlike licence

The American Creative Commons organization was founded in 2001. It was cre-
ated in order to address the public at large as regards non functional works. It
proposes different licensing schemes, based on the assumption that authors
want to grant more or less access to their works. As a result, CC appears as a
new type of intermediary [Carroll, 2006]. Following the freedoms they provide
for, six permutations can be created: the “Attribution” (CC BY), “Attribution-
NoDerivs” (CC BY-ND), “Attribution-NonCommercial-NoDerivs” (CC BY-NC-ND),
“Attribution-NonCommercial” (CC BY-NC), “Attribution-NonCommercial-Share-
Alike” (CC BY-NC-SA) and “Attribution-ShareAlike” (CC BY-SA). This leads to a
number of licences, some of which do not even follow any ethical consideration
and raises the issue of their compatibility. The compatibility issue is present for
CC licences between them, but also compatibility with licences from other move-
ments. Among the proposed CC licences, only one can truly be considered free
in a copyleft understanding: the CC BY-SA. As the concept of free licensing is,
according to Stallman, freedom “as in free speech and not as in free beer”, this
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means that freedom applies to the use and building upon the work only and not
to the price. Therefore the CC BY-NC-SA is excluded of a free licensing stricto
sensu understanding.

However, even if the CC BY-SA licence responds to the requirements to be
considered free, it is difficult to admit such a qualification because, taken as a
whole, the CC project seems inconsistent with free licensing ideology. Niva Elkin
Koren [2006, p.16] points out that “avoiding commitment to a shared notion of
freedom leaves the licensing platform with a single principle that is shared by all
licensing schemes, that is letting authors govern their works”. If CC’s ambition
was truly to create an alternative for copyright’s exercise in a manner to enhance
free culture, it would have created licenses which all share a free ideology. Not
only does this licence not refer to any free ideology, but also it only contains a
disclaimer according to which CC can not be held liable for any prejudice com-
mitted under this licence. Therefore, it only seems fair to exclude the CC BY-SA
licence from the free culture movement, especially when considering that au-
thors who are willing to share the movement’s ideology can chose to put their
works under other free licences, such as the Free Art Licence.

The copyleft attitude and its free art licence

The Free Art Licence (FAL) was created by the Copyleft Attitude in July 2000.
The latter consisted of a group of artists, lawyers and computer engineers, who
gathered in order to create a licence which provided for the same requirements
as the GNU GPL. The goal of the Copyleft Attitude was to consecrate the copyleft
principle for artistic practices (see for instance Moreau’s peinture de peintres at
www.antoinemoreau.org / last accessed 25/05/2012). The creators of the FAL
felt that art is by excellence the exercise of freedom [Moreau 2005]. The FAL
grants the freedoms to copy, distribute and transform the creative work. Whereas
the GNU GPL focuses on a project relating to software, the FAL is focusing on
the evolution of the work in question as time passes by. In this context, next to
ethical considerations, free licensing follows artistic considerations too. Copyleft
is used as an experiment of a work’s evolution by its continuous transmission to
different contributors.

This licence has the intrinsic specificity to contribute to the increased production
of literary and artistic works, as well as authors. Indeed, a copy of the original
work is made and a notice of the authors’ names is kept, in order to enable the
creation of subsequent works without losing track of the previous ones.

Finally, this practice illustrate one fundamental principle underlying free cul-
tural works: a principle of movement, that is the ever-changing evolution of the
work and of the composition of its creators. Thus, the essential issue is to protect
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the work against misappropriation, because it must remain free for future users.
This is the reason why the freedoms granted by the licence must be maintained,
that is copyleft is the key element for free licences.

3. Discussions on the acknowledgement of free cultural works

Because free culture’s private ordering is a fragile phenomenon, several discus-
sions are made acknowledging a need to palliate to copyright’s excessive scope
hindering creation. Indeed, as Barbara A. Ringer [1974, p.5] had pointed out,
“like any other law, copyright is a pragmatic response to certain felt needs of so-
ciety and, like any other law, must change in scope and direction as these needs
change”. Resuming, the law must follow sociological changes and in this context
it could take into account free culture’s claims.

3.1 The Uncertainties Raised by Free Licensing

Two problems will be discussed concerning uncertainties free licences cause. The
first is the legal uncertainty. Free licences can be considered valid, as long as the
author has given a free and informed consent by putting his or her works under
this kind of licence. Even though their validity can be discussed in the light of
contract law, it is under copyright that these licences seem to be more problem-
atic, especially regarding moral rights. The second is the issue of licensing com-
patibility since too many licences consider themselves free, but prove not to be.
This proliferation of licences can actually block the process of creation of a free
cultural work.

The Uncertainty of Free Licences’ Validity Regarding Moral Rights

The issue of moral rights is raised only under legislations where these rights ex-
ist. However, what is curious is that in legislations which do not provide such
rights, free licensing is used as a means to palliate this lack by establishing some
sort of moral rights. This phenomenon can be observed in the U.S.A. where free
licences appeared for the first time. Indeed, in the U.S.A. moral rights do not ex-
ist, except for those provided in the Visual Artists Rights Act (VARA) of 1990
which applies to visual works defined very narrowly. Nevertheless, as CC licences
apply to all kind of works, one can observe the contractual constitution of moral
rights by means of free licensing. For instance, even the most permissive licenc-
es, such as the CC BY-SA licence and the FAL, provide for an attribution right.
Initially, among several CC licences, some did not provide for a right to be cred-
ited. As their popularity was very low, these licences have been abolished and
replaced by licences which all provide for a right to be named. Thus, they have
created a moral right that is to be attributed. Secondly, one can also consider
there is an implicit recognition of a right of integrity. Indeed, since authors grant
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the freedom to transform the licensed work, it seems they are at the same time
recognizing themselves a right to oppose to such modifications, similar to a right
of integrity. In other words, in cases where copyright does not provide enough
protection for authors, free licensing uses copyright law to recognize to the au-
thors a more protective regime.

Conversely, in Europe, free licences can work as restrictive means depending on
the legislation. This is specifically true for the French droit d’auteur, which is tra-
ditionally perceived as a natural right. As a consequence, moral rights are impre-
scriptible and inalienable. They include the right of disclosure or divulgation of
the work, the right of attribution or paternity, the right of integrity of the work
and finally the right of repentance or withdrawal. It is in this situation that free
licensing raises the issue of its validity with copyright legislations.

The right of disclosure of the initial author is not subject to any difficulty as he
or she is the one to decide whether the work is going to be communicated to the
public under a free licence or not. Such a right is problematic regarding the sub-
sequent authors, since they are free to disclose the transformed version of work,
but they are also subject to a copyleft requirement, that is they must maintain the
freedoms granted by the initial licence. Nevertheless, the copyleft requirement
could be considered more as a contractual obligation whose validity is at stake,
rather than a moral right issue.

The right of repentance is also raising difficulties, as exercising such a right is
subject to compensating the co-contracting party. As the particularity of free
licensing is to invite every user to modify and distribute the free work, even
though the contributors’ and authors’ names are kept in a notice, contacting and
compensating all of them can prove to be impossible. It is even more impracti-
cable when the notice includes, for example, nicknames and is often not precise
enough to identify and contact the creators.

Finally, the most problematic issue is raised by the right of integrity. Indeed, if
moral rights are inalienable, then waiving them in a licence by allowing all modi-
fications of the work is not valid. Under French copyright law, the adaptation of
a work can only be made with the original author’s consent, on a case-by-case
analysis. The only way to admit such a practice is to consider that the author has
given a free and informed consent to grant such a right. Because free licensing is
a practice between authors and users - who may become authors themselves - it
may be argued that moral rights and all violations of copyright law in general
must be regarded in a less restrictive way. In other words, because of the specific
authors/users relationship in the digital environment, one can argue that a free
licence establishes a peer relationship between the co-contractors based on reci-
procity. Since reciprocity is fundamental in free licensing, moral rights could be
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waived in this situation because the authors’ interests are not in danger. Moreo-
ver, if the free licence is infringed, the authors are placed back into their initial
position, that is they fully regain their rights and can invoke the violation of the
right of integrity alongside with the violation of economic rights. In other words,
the infringement mechanism that was found for free licences counterbalances
their impact on moral rights and might justify their validity.

Uncertainty regarding licensing compatibility

What is mentioned as a free culture movement, actually includes various move-
ments which all organize their communities with different free licences. Con-
sidering that in one single movement several licences can be created (see for in-
stance the CC organization) and that each one of them can be subject to various
versions, a proliferation of free licences is present online. This situation is also
aggravated by the issue of the language they are written in. Indeed, many li-
cences have been translated in order to comply with national legislations. Rather
than helping the coordination of the different licences, translating them gives rise
to new interpretative problems, as words used in the U.S.A. can have different
meanings in other countries (see for instance the use of the notion of “copyright”
whose translation in French as “droit d’auteur” is not correct, because they point
out different realities). Thus, the creation of a work can be blocked for compat-
ibility reasons. It happens every time a creator uses different works under differ-
ent free licences in order to create a derivative one, or in other words every time
the creator wants to mashup works under different free licences.

Licensing compatibility in the free culture movement is, however, a fundamen-
tal element of its survival. Since its objective is to let people freely build upon
previous works, they have to be able to create free cultural works every time the
works they use respond to the free licences’ requirements. For example, if a user
wanted to incorporate one free cultural work under a FAL to another which is
under a CC BY-SA, if the licences were incompatible, then the whole purpose of
free culture would fail. As a response, several movements specifically mention
what licences are considered compatible with the ones they have created. The
FAL, for instance, provides that a licence is compatible as long as “it gives the
right to copy, distribute, and modify copies of the work including for commercial
purposes and without any other restrictions than those required by the respect
of the other compatibility criteria; it ensures proper attribution of the work to
its authors and access to previous versions of the work when possible; it recog-
nizes the Free Art License as compatible (reciprocity); it requires that changes
made to the work be subject to the same license of to a license which also meets
these compatibility criteria” [www.artlibre.org / last accessed 25/05/2012]. As
a result, since both licences grant the same freedoms, the FAL could be compat-
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ible with the CC BY-SA, but only if the latter was reciprocal. One the other side,
the CC organization claims that its licences are compatible only with CC licences
or latter versions of them that provide for the same elements and with licences
that it has established as compatible. However, to this date, it has not approved
any licenses for compatibility, thereby contributing to the complexity of the free
licensing system.

3.2 In search of free cultural works’ legitimacy

Because free licensing is a private-ordering mechanism, it faces limits regarding
its effectiveness. Different solutions can be invoked outside any contractual or-
ganization: those which are already provided by some national laws and those
which are currently under discussion.

The inefficiency of the existing national flexibilities

Observing that intellectual property is going through a crisis, Professor Geiger
[2006] attempts to demonstrate that constitutionalising intellectual property can
be a relevant remedy in order to “secure a just balance of the interests involved”.
According to him, copyright law fulfils a certain social function. Nevertheless,
as he points out, “the social dimension of the law is progressively disappearing
in favour of a strictly individualist, even egotistic conception” [2006, p.381].
Confronted by the tendency of copyright’s overprotection, he argues that using
fundamental rights, especially the freedom of expression (as provided in arti-
cle 10 of the Convention for the Protection of Human Rights and Fundamental
Freedoms) can be a useful tool to rebalance the interests of right holders with
those of the public. To make his point, he mentions some European case-laws
[20006, pp. 389-397], in one of which artistic freedom - as one component of
the freedom of expression - prevailed over copyright. In this case, the German
Federal Constitutional Court (29 June 2000, Germania 3) had to decide on un-
authorized extracts from two works of Bertholt Brecht, which had been used in
Heiner Miiller’s “Germania 3 Gespenster am toten Mann”. Even if they were too
long to be considered lawful quotations, the Court ruled in favour of the freedom
of creation, in the light of article 5(3) of the German Basic Law on artistic free-
dom, as long as the quotation is “used as a tool or vehicle of an artistic opinion
expressed by the author”, and it causes only “a small financial loss for the claim-
ants”. However, fundamental rights have their limits because they are broad con-
cepts and judges are not eased using them. Consequently, in practice they are not
often invoked and there is a need to find intrinsic solutions, rather than rely on
external instruments of copyright [ Geiger, 2006].

In the common law countries, some uses may be considered as “fair” and not re-
quire prior authorization by the right-owner. Nevertheless, they are also of little
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help in the situation of free licensing. Indeed, in the United Kingdom, sections 29
and 30 of the CDPA 1998 concerning fair dealing allow only four narrow limita-
tions in which it can be invoked: research and private study, criticism, review
and news reporting. Not only such situations can not lead to the consecration of
the creation of free cultural works per se, but the way this defence is interpreted
shows there is definitely no room for the use of a copyrighted work for literary
or artistic purposes. One case which permits the use of a work following these
considerations can be found in the new section 29.21 of the Canadian Copyright
Act, which allows the non-commercial use of a publicly available work in order
to create a new one. It is the so-called “mash-up clause”. Still, too many issues
are raised about the non-commercial context requirement and its definition and
scope, which lead to the inefficiency of this defence. In the U.S.A., the fair use
doctrine (Copyright Act of 1974, 17 U.S.C. §107) is also of little help, even if
it is a broader defence. It can be invoked in situations such as parody and satire.
All purposes of the use can be invoked as long as they are fair. However, there
are several factors to be considered in order to legitimately invoke fair use, like
the purpose and character of the use (commercial or non-commercial nature of
the use), the nature of the copyrighted work, the amount and substantiality of
the portion of the original work and finally the effect on the market of such use
regarding the original work.

Finally, some flexibilities may also be present in civil law countries. For instance,
article 24 of the German Copyright Act states that “an independent work cre-
ated by free use of the work of another person may be published and exploited
without the consent of the author of the used work”. Under this article, a work of
another person may be subject to a free use giving rise to an independent work.
Such a free use does not require the original author’s consent. However, free use
seems also narrowly interpreted by the judges. In the case the German Federal
Court of March 11, 1993, about an independent work called “Die hysterischen
Abenteuer von Isterix” which related adventures of two modern characters simi-
lar to Asterix and Obelix, the court ruled there was no free use of the work be-
cause the borrowing of the original work was too obvious and there were sub-
stantial similarities. The court also noted the independent work was neither a
parody nor a critic of the original work, but just a mere transformation of the
original characters for the purpose of amusement. Concluding, in countries
whose legislations allow fair dealing, fair use and free use defences, derivative
works may be created only if they are in accordance with the purposes these laws
have been drafted for, that is criticism, parody, comment. Free works which do
not fall within these categories are not likely to be regularized. One solution for
those countries could be to reduce copyright's scope and provide for an open end-
ed defence, similar to the U.S.A. fair use defence, but with modified standards.
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The academics’ and institutions’ proposals

Contracts do not give enough legal certainty. Because contract law as well as cop-
yright have not been harmonized in the EU level, in some cases the licence can
be valid or one obligation at stake can be considered as invalid, while in other
cases the whole licence can be void. Because national laws differ and free licenc-
es are, by nature, international, the discussions on the creation of free works are
focusing on a solution outside of any private ordering’s scope. One thesis, sup-
ported by Clément-Fontaine [2008] is specific to free works. It consists in the
consecration of a legal status of free works. According to her, free works could be
consecrated as a form of collective property, similar to the public domain or the
UNESCOQ’s common heritage of mankind. The rule in a collective property is the
common enjoyment of the work. In that sense, members of the community are the
owners of the work collectively, but none of them can own any specific part of it.

Other academic proposals are made in a general manner, concerning the freedom
of creation of derivative works that would impact free cultural works’ status.
One of them consists in reintroducing formalities in copyright law [Dussolier,
2011] in order to expand the public domain and therefore allow the use of more
creative content. A content or work would fall into the public domain when a
creator neglected to accomplish the required formalities or chose to leave his or
her work to the commons. This proposition would have the advantage of being
an opt-in mechanism, as opposed to free licensing which opts-out of the exclu-
sive nature of copyright. Nonetheless, regarding the prohibition contained in ar-
ticle 5 of the Berne Convention, introducing formalities to copyright would be
violating international obligations and is, for the moment, an unlikely solution.

Finally, another proposal would be to draw up an exception that would allow
the use and adaptation of a work for creative and non-professional purposes.
This alternative must comply with article 9(2) of the Berne Convention and its
three-step test, that is it must be provided in a special case which does not con-
flict with the normal exploitation of the work and does not unreasonably preju-
dice the legitimate interests of the author. It would also require a reviewal of the
2001/29/EC Directive which provided for a closed list of exceptions to exclusive
rights.

Following the OECD initiative on “Participative Web and User-Created Content
[2006], the European Commission recognized in its Green Paper “Copyright in
the Knowledge Economy” [2008] that consumers are frequently becoming crea-
tors of content themselves. It reminds of user-created content’s definition and
considers the possibility of establishing an exception for “creative, transforma-
tive or derivative works” by amending the 2001/29/EC Directive on the har-
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monisation of certain aspects of copyright and related rights in the information
society. In its following communication of 2009, the Commission concludes “it
is too early to regulate UGC”, mostly because it is too unclear whether such an
exception would include both amateurs and professionals and how a distinc-
tion between the two can be made in this context [2009, p.9]. Nevertheless, as
many scholars point out [Geiger et al., 2009], an exception driven by creative
considerations, could be established following the spirit of recent jurisprudence
and of neighbouring exceptions (see for instance the caricature, parody and pas-
tiche exception of article 5 §3 (k) of the 2001/29/EC Directive). However, they
also warn that such an exception could make moral rights biased, since freedom
of creation can reveal to be too strong to be limited by any author’s right. They
therefore suggest that an exception for the purpose of freedom of creation must
be limited and precise. Moreover, it must be enacted only after the author’s death
and be subject to equitable remuneration. Among the different solutions that
have been proposed, this one currently seems to be the most likely as it conforms
to the existing legal regimes, not only of civil law countries, but also of the euro-
pean copyright law in general.

4. Conclusion: revising copyright as a social contract

Concluding, free licensing is a means to palliate what is believed to be for the
public opinion, copyright's excessive protection towards authors and more ac-
curately economic right-holders. By putting his or her work under a free licence
- that is a licence which grants the freedoms to copy, distribute and transform the
work and which ensures that these freedoms are preserved in the modified ver-
sions - an author puts his or her work into the commons. These commons, which
are to distinguished from the public domain, are constituted by the so-called free
works, or free cultural works. The movement which characterizes free licens-
ing - meaning a movement in the transformation of the work and movement in
the number of authors - follows cultural considerations for society’s welfare and
rebalances the interests at stake in favour of the latter. The practice of free li-
censing is chosen by the authors themselves and is exercised directly by them.
Free culture licences per se can therefore be considered a lawful practice whose
purpose is to shake up the current copyright regime. However, several issues are
raised. Besides free licences incompatibilities among them, they also may in-
fringe copyright legislations, specially in the light of moral rights. To resolve this
problem, besides the reliance on fundamental rights on a case-by-case analysis by
the jurisprudence and among other proposals, the most efficient solution would
be to consecrate on an exception which would allow the building on the past in
specific circumstances that would preserve the author’s rights.
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Nonetheless, before relying on any of the several proposals to acknowledge free
works in the legal framework, it seems fundamental to understand the message
free culture is trying to convey. Indeed, as Niva Elkin Koren [2006, p. 9] has
duly argued, this movement does not “call, at least not in this initial stage, for a
copyright reform. Rather, it advocates exercising rights in a way that would re-
flect their ‘original meaning’ ”. In that sense, it is not the existence of a copyright
regime that is put into question, but its current exercise. By using copyright in a
subversive way with the help of new technologies, free culture aims at changing
our societal norms, which will eventually end up reforming our copyright law
in a more fair and equitable way. Rather than focusing on the specific issue of
free cultural works and free licensing, copyright must be rethought as a social
contract and replaced in its initial context. It must be kept in mind that this con-
text is one of freedom of expression and creation in which copyright is only an
exception to this general rule. It aims at securing the authors’ and intermediar-
ies’ interests, but only as long as the public eventually benefits from the work.
Therefore, there is a need to revise the social contract of copyright by operating a
rebalancing of interests. As copyright’s function is to provide enough incentive to
authors to keep on creating in the prospect of social welfare, copyright law must
be rethought in general and not only in the context of the information society.
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Copyright policy in art-related websites

Andreas Giannakoulopoulos,
Stefania Oikonomou & Roubini Oikonomidou

1. Introduction

The world of the Web has changed as a number of new software applications
make it easy to accomplish sophisticated tasks with little technical know-how.
People who previously accessed the Web solely for shopping or research pur-
poses now sign on for the experience of creating and sharing information. They
are crafting both content and connections with other users in a new Web that
links people to people, as well as to information (Kroski, 2007). Web 2.0 is the
“second generation of the world wide web”, in which collaboration and user
produced content are the keys to successful online platforms and social media
(O'Reilly, 2005). Its advent has enabled a host of new services and possibilities
on the Internet. Among many new possibilities, users can easily upload online
content that can be accessed, viewed and downloaded by other users. This has
resulted in a vast growth of User-Generated Content (UGC) (George & Scerri,
2007). These technologies have revolutionized media by enabling individuals to
reach a global audience and facilitate communication on an unprecedented scale
(Sawyer, 2009).

Web 2.0 introduced a technological change that affected -among others- the
field of art. Many artists and photographers are generous with their work, mak-
ing it freely available through reputable websites. Creation and dissemination of
artworks have undergone significant change due to rise of Web 2.0 applications.
Within this context online artist communities emerged giving the opportunity to
both amateurs and professionals to create their own portfolio. In an environment
where technology meets creativity, the absence of physical barriers makes the
artworks widely accessible to others, and interaction between artists easier. As
far as moderation is concerned, each registered user has both rights and responsi-
bilities according to the websites’ particular policy.

User-generated content (UGC) exists in a large variety of forms (such as pho-
tographs, videos, podcasts, articles and blogs) allowing artists to express their
creativity and register their comments on anything imaginable (George & Scer-
ri, 2007). However, the increasing growth of these communities makes artists’



ANDREAS GIANNAKOULOPOULOS / STEFANIA OIKONOMOU & ROUBINI OIKONOMIDOU 219

rights a matter of great importance. Sharing, participation and collaborative pro-
duction have led to a shift in the mindset of some artists who choose to waive
some of the exclusive rights granted to them automatically by copyright law.
In addition, the shift from one-to-many to many-to-many dissemination modes
means that the amateur’s creation is no longer private. The production of User-
Generated Content provoked difficulties as far as safeguarding copyright is con-
cermned, due to the problems with licensing on such a scale where moral rights
infringements can occur with a few clicks of the mouse (Fang, 2011).

The aim of this paper is to examine the terms of use and policy of art-related
websites like deviantart.com, flickr.com, photobucket.com in order to note the
extent to which user’s work is protected. Copyright infringement is a serious of-
fense and although these websites have restrictions in submissions, they do not
seem capable to provide adequate protection. In addition, we are interested in
alternatives; more liberal terms of license that have arisen, such as Creative Com-
mons licenses that have become popular among the new generation of artists.
Finally, the paper attempts to discuss possible solutions for the way forward.

2. Art-related online communities
2.1. DeviantArt

The DeviantArt (DA) network is one of the largest online communities show-
casing various forms of user-generated artwork. It was first launched on August
7, 2000 by Scott Jarkoff, Matthew Stephens and Angelo Sotira, amongst others.
Today it has over 22 million registered artists and 224 million pieces of art (Frei-
tas, 2009). All deviants on DeviantArt are referred by their chosen username,
which is preceded by a user symbol. Another designation used to characterize a
member is a devious type. A devious type is chosen by the member and changed
in his profile (member, photographer, senior member, etc). The information that
is always shown is the nickname, devious type, since when someone becomes a
deviant, and posts art and online or offline status.

Since its first launch in 2000, the DA community developed a structure that is
similar to the existing art market. DA is a highly interactive and dynamic com-
munity where each member has a website to exhibit artwork through the “gal-
lery” feature. Members can explore each other’s pages and leave comments on
the artwork. Each artist can add other artists’ works to his own profile under the
feature “favorites”, and build a network by adding other members to the watch-
ers list (Buter et al., 2011). It combines several facilities to provide not only an
art-related website but also a community of artists and friends (Freitas, 2009).
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In addition, it provides an art portfolio, the support to several types of artists and
art, several means of communication within them, shopping features and allows
anyone to see the website as any registered user would. All artworks are organ-
ized according to a comprehensive category structure that is established by the
website. Main categories available are Digital Art, Traditional Art, Photography,
Artisan Crafts, Literature, Film & Animation, Flash, Designs & Interfaces, Cus-
tomization, Cartoons & Comics, Manga & Anime, Anthro, Fan Art, Resources &
Stock Images, Community Projects, Contests, Design Challenges, Journals.

Dasigra & Intarfaces L el b s O

Customization : g

Cartozns & Comics i X
Manga b A
Fan Art

Rascurcas & Stock
Inages

Cammuny Progc
Cortests

[ e—
Joumals
AwviarkART Ralssad End of the Falling Fiswers. Mining on Gliese: Secomth Before the Light Went Out

Picture 1: DA homepage

DA deviates from the norm, as its context, the line that separates the amateur
and the professional, is irrelevant (Salah, 2010). In order to become a DA mem-
ber, one does not need to have a background or education in arts. Every user has
a personal webpage containing user profile information, the Gallery containing
the user’s art, the Favorites, Journal, list of friends, recent work, recent watch-
ers, users’ comments, and the user decides on the profile elements visibility or
what will become available to others (Buter et al., 2011). Deviations are photos,
images, text or video files that the user uploads to show the user’s art to oth-
ers. Prints refer to deviations that are for sale (Freitas, 2009). Art found on DA
is diverse, like paintings, graffiti, body painting, make up, tattoos, photography,
flash animations, films, skins for applications, wallpapers, typography, tutorials
on several topics.

DA works like a blog-software, presenting each member with an individual web-
site (Salah, 2010). The users can adopt more than one identity or even have more
than one profile, and display their works belonging to different genres through
different user names. It is a mean of art worldwide divulgation, as well as a plat-
form of socialization that joins people interested in art. Artists provide art and
pay for subscriptions and in return have a common place for a diversity of artists
to share their art. Searching in DA does not require registration. This can create
problems as far as copyright is concerned; on the other hand, people are able to
know better the site and choose if they would like to engage in the community.
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2.2. Flickr

Flickr is an image hosting and video hosting website, web services suite, and on-
line community that was acquired by Yahoo! in 2005. The website was created
and launched by Ludicorp in February 2004 with the original intent of an online
gaming tool (Graham, 2006). The idea soon changed because of the gravitation
towards Web 2.0 and the website became a user collaboration based “photo and
video sharing community” (Namestnik, 2011). Flickr has helped converge digital
photography further into the “new media generation” with its evolution onto the
internet aided by globalization to harness the power of the audience to develop a
photo sharing website and promote photography (Burgess, 2009, p. 122). Digital
photography, combined with a global network, means that users may, theoriti-
cally, interact with anyone around the world who has access to the internet.

Share
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Discover

See what's going on in your world.

Upload

More ways to get your photos online.

Multiple ways to upload your photos to Flickr— Keep up with your friends and share your Upload your photos once to Flickr, then easily

through the web, your mobile device, email or stories with comments & notes. Add rich and safely share them through Facebook.

your favorite photo applications. information like tags, locations & people. Twitter, email, blogs and more.
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Picture 2: Flickr homepage

Flickr allows users to upload their personal photos to be stored online. Unlike
other online photo tools, Flickr makes these photos publicly viewable and easily
discoverable by default. This design decision, along with the emphasis on tag-
ging, has allowed the site to expand quite rapidly (Marlow et al., 2006). In ad-
dition to being a popular website for users to share and embed personal photo-
graphs, the service is widely used by bloggers to host images that they embed in
blogs and social media. Yahoo reported in June 2011 that Flickr had a total of 51
million registered members. Photos and videos can be accessed on Flickr without
the need to register an account, but an account must be created in order to up-
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load content onto the website. Registering an account also allows users to create
a profile page containing photos and videos that the user has uploaded (Senevi-
ratne et al., 2009). The central functionality of Flickr is to allow users to upload
photos (by email, through the Web, from a mobile phone) and push them out.

Flickr is an interactive visual media website that relies heavily on participation
from users to upload, share, and communicate both internally and externally
within the website (Namestnik, 2011). Navigation in it is by browsing, jumping
from photo to photo, from photo to photographer, to contacts, to favorites, to
groups and so forth. Users can set up groups, which consist of a pool of photos, a
discussion area and member listing. It also has elements of a Social Networking
site, through profiling, partly direct self-profiling but also derived from the dis-
play of online activity such as through the photos displayed, favorites and group
memberships.

2.3. Photobucket

Photobucket is an image hosting, video hosting, slideshow creation and photo
sharing website. It was founded in 2003 and it was acquired by Fox Interactive
Media in 2007. Photobucket is usually used for personal photographic albums,
remote storage of avatars displayed on internet forums and storage of videos.
Photobucket’s image hosting is often used for eBay, MySpace and Facebook ac-
counts or other blogs, and message boards. The heart of Photobucket’s service is
digital image storage (Kang, Bederson, Suh, 2007). Photobucket supports FTP
uploads, but it is mentioned on the website that the user must be a Pro account
holder. Users can also display their photos on other Web sites by including a direct
link, which refers back to the original images stored on Photobucket’s servers.

Join in the fun! See what's happening on Photobucket today...

FALLING INTOQ
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[ Ir———

et inapirasion an your
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Picture 3: Photobucket homepage
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Users may keep their albums private, allow password-protected guest access,
or open them to the public. Whether one has a basic or a pro account, one can
choose to make the account public or private. Anyone can view pictures posted
in a public account, which is the default setting on all user accounts. If one has a
public account and labels a photo with a tag, anyone searching Photobucket for
that tag can see that image. It also offers free users unlimited total photo storage
for non-commercial use. Free users may also upload up to 500 videos, each lim-
ited to 500MB and 10 minutes. Premium accounts also have unlimited storage,
except in cases Photobucket deems abusive.

A Photobucket user is able to search billions of images and videos, posted by
other users, upload and store images and videos for free, link one’s images and
videos on blogs, social networking sites, etc, and send links to individual images,
videos or entire albums over instant messenger, email, or the Web (Seneviratne &
Hemandez, 2010). Users can add labels to photos called tags and help categorize
photos, which comes in handy when searching for pictures of a specific person
or event. The photo tagging function makes Photobucket except for a photo stor-
age site also a social networking site. Photo tags make it easy for users to connect
with one another through simple searches.

3. Copyright aspects

3.1. Fair use

The production of User-Generated content might include use of pre-existing
work. Within this context, applying copyright becomes complicated. According
to Gervais (2009, pp. 857-860) a proper taxonomy of UGC is of great impor-
tance at this point:

1. User-Authored Content: It refers to content created from scratch by the user.
In this case no implications come up.

2. User-Derived Content: It is considered one of the most complicated ones be-
cause of the normative analysis of the underlying right. However, if the deriva-
tion and possibly also the reproduction of the pre-existing content is a fair use,
then the matter is of less importance.

3. User-Copied Content: It is quite simple. Copying constitutes infringement, and
when the user merely copies pre-existing content, it is illegal.

4. Peer-to-Peer as UGC: Unauthorized peer-to-peer (P2P) file sharing is generally
illegal.
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Fair use! allows the use of otherwise protected material in criticism, comment,
parody, news reporting, and similar uses in the public interest (Burk & Cohen,
2001). This arrangement preserves proprietary rights in creative works while ac-
commodating the public interest in open dialogue, deliberation, and the advance
of knowledge. Copyright laws give copyright owners the right to prohibit others
from copying a work or creating a derivative work. Fair use can be understood
as an exception to this rule, as in certain cases a user can legally copy a work or
make a derivative work, even if the copyright owner objects (Felten, 2003).

Fair use is at times ambivalent, as it gives people the right to use copyrighted ma-
terials in their own work as long as it meets two criteria: (a) The work is “highly
transformative.” In other words, the artist, teacher, student, etc modifies the con-
tent significantly from the original work; (b) the reproduction of the work does
a greater social good than it would otherwise harm the original creator (McCal-
lum, 2012). An example that could be used is the reproduction of a work for
educational reasons, though even in that case it is not always legal. Under the
law, judges should make case-by-case decisions based on four factors: the nature
of the use; the nature of the original work; the portion of the original work used;
the effect of the use on the market. The law does not dictate exactly how these
factors should be evaluated or even how the factors should be weighted against
one another (Felten, 2003).

3.2. Creative Commons Licenses

The trend towards more liberal licensing of digital content is witnessed most
clearly in the popularity of Creative Commons (CC) Licenses. Creative Commons
is a non-profit organization that has been striving to provide simple, uniform,
and understandable licenses that content creators can use to issue their content
under (Cheliotis et al., 2007). These licenses provide a solution to the problem of
copyright on the Web, while ensuring that the culture of reusing existing works
to foster creativity is not hindered. There are many online tools in photo shar-
ing sites that generate CC license information associated with their content in
machine-readable form. This information is generally included in the metadata
of the content.

CC licenses provide a standard way for artists to declare their works “some rights
reserved” (instead of “all rights”). If the source one is quoting has a CC license or
public domain dedication, one may have extra rights to use the content. Content

1. Analysis here follows the anglosaxon copyright system. For a comparison with the continen-
tal droit d’ auteur system, see Spinello R. & Bottis M., A defense of intellectual property rights,
2009.
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creators can decide what rights they want to give to their audience. The choices
are listed below as they appear on Creative Commons’ website:

* Attribution (CC BY): all uses of the original work are permitted as long as
they credit the creator for the original creation. This is the most accommodat-
ing of licenses offered.

* Attribution-NoDerivs (CC BY-ND): redistribution, commercial and non-
commercial, is allowed as long as it is passed along unchanged and in whole,
with credit to the creator.

* Attribution-NonCommercial-ShareAlike (CC BY-NC-SA): allows others
remix, tweak, and build upon the original work non-commercially, as long as
they credit the creator and license their new creations under the identical terms.

* Attribution-ShareAlike (CC BY-SA): same as the first one, with the addi-
tional constraint that any derivative works will also have to be licensed under
the same license.

* Attribution-NonCommercial (CC BY-NC): same as BY-NC-SA, but although
their new works must also acknowledge the creator and be non-commercial,
they do not have to license their derivative works on the same terms.

e Attribution-NonCommercial-NoDerivs (CC BY-NC-ND): This license is
the most restrictive of our six main licenses, only allowing others to download
original works and share them with others as long as they credit the creator.
The users cannot change them in any way or use them commercially.

Creative Commons licenses are a collection of open licenses that define the spec-
trum of possible licensing between full copyright-“all rights reserved’-and the
public domain-“no rights reserved” (Botterbusch & Parker, 2008). Generally, the
spirit of CC is to offer options rather than dictate a specific licensing approach.
This ‘design feature’ of CC adds to the value of studying the use of the licenses,
as very large numbers of people appear to make licensing decisions across a well-
defined spectrum of options (Cheliotis et al., 2007).

4. Websites’ Copyright Policy
4.1. Deviant Art

In DA, the user is free to block a maximum of 100 users of seeing their page for
any reason. If for some reason a user needs to block more than 100 users, she
should contact the help desk. The user cannot delete DA accounts but only his
data. The user can also hide unwanted comments from his profile page and re-
port any user or art that she thinks violates the community established rules and
policies. Some important points of its copyright policy are (deviantART):
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1. When a submission infringes upon the copyrights of another artist, creative
person or company, it will be immediately deleted. This is a legal requirement,
fulfilled immediately, without an advance warning or an opportunity to ‘fix
it". Any copyright owner following the procedures in this Copyright Policy can
require deviantART to remove her copyrighted content.

2. Repeatedly posted infringing content leads to account suspension and serious
offenders will have their account banned and deactivated. If one is found de-
liberately misrepresenting the copyrighted work of another as your own your
account will be immediately banned and deactivated.

3. ‘Fair Use’ is the notion that some public and private uses of copyrighted works
should not require the permission of a copyright owner. These circumstances are
very limited, complex to analyze under the law and require the help of expert
advice from a lawyer. We recommend you talk to your own lawyer if you want
to know more about fair use as it applies to the work you are doing. If it turns
out that it is not fair use, you may be liable for very serious money damages.

4. deviantART does not claim ownership rights in users’ Content. For the sole
purpose of enabling dA to make one’s content available through the Service,
he grants to deviantART a non-exclusive, royalty-free license to reproduce, dis-
tribute, re-format, store, prepare derivative works based on, and publicly dis-
play and perform Your Content.

Relatively to work protection users have the option to CC-license their works.

Choose License [ %]

With a Creative Commons license, you can allow people to use,
copy, and share your work while giving you credit. read more...

Use a Creative @ Yes
Commons License? () No

Allow commercial uses ® Yes
of your work? () No

Allow modifications of 6 Yes
your work? () Yes, as long as others share alike

O No
( ok ) ( Cancel )

Attribution

You must attribute the work in the manner specified by the author or
licensor.

Picture 4: deviantART CC License choice
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An indicative example of CC License use is the case of user “SpiritShadowx” who
clarifies below cc licensing as far as his work is concerned:

“I thought since people keep downloading my comics I would clear up what the
license means.

Comedy is free, open source and available for everyone. You cannot truly limit
anything in this world, and that is something I do not wish to do. If you down-
load these comics for personal or non-profit use such as showing to friends,
sticking on a website, and much more like that, then you are free to do so without
a lawsuit. You can take the jokes off and make your own comics. You can use the
same drawing style, heck as long as you made it, it's not mine to limit.

What you cannot do

The only two things I will limit (and take lawful action if deemed necessary) is
re-branding my own work as yours (removing the watermark and replacing it
with yours, making small alternations, e.tc.) or selling my work for commercial
purposes. All of these are considered theft, and I will not stand for that kind of
action. That's it”.

4.2. Flickr

Most images on Flickr are not copyright-free and are published with all right re-
served. However, a considerable number of images have been offered under a
Creative Commons license. Flickr does not claim to have the copyright of the im-
ages users contribute to the system, but only a license to publish and use them
to promote the platform (Seneviratne et al., 2009). The latter means that Flickr
can choose users’ photos to publish on the homepage, which also promotes the
individual author’s popularity (Marlow et al., 2006). Each user keeps the rights
to their work and may decide, for each picture, the type of license they wish to
publish the image with. As default, they are published under copyright, but the
users may choose to contribute images under a Creative Commons license by se-
lecting the options in the interface. Some people share works under a relatively
free license.
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Which license Is right for you?

The Creative Commons website provides a wizard for you o choose the license most appropriate to
your needs. You can check that before you make your decision here.

For more information, you might like to read:

® Alist of all 6 licenses and their explanations,
® The Creative Commons FAQ, or
® |nformation specifically for photographers & illustrators.

Select a default license

This will apply to all photos you upload in future. You can also change the license on all your
existing public photos in a batch if you wish.

|None (All rights reserved) |j

None (All rights reserved)

Attribution License

Attribution-MNoDerivs License
Attribution-NonCommercial-NoDerivs License
| Attribution-MonCommercial License
Attribution-NonCommercial-ShareAlike License

Attribution-ShareAlike License nding creati\fe
the range of creative work avallable for athers to build Upan and
share. Gurrent copyright laws are generally extremely restrictive. commons

Creative Commons has done the hard legal figuring to enable you to
simply and easily express your preferences with respect to what
people can do with your work. We wholeheartedly support and endorse their work.

Picture 5: Flickr's CC License choice

Flickr's copyright and intellectual property policy as described on the website:

1.

Yahoo! respects the intellectual property of authors and creators and asks us-
ers to do the same. Yahoo! may in accordance with its Terms of Service and in
appropriate circumstances and at its discretion, disable and/or terminate with-
out notice the accounts of users who may be infringing the intellectual property
rights of others.

. Yahoo! has no obligation to monitor User Content. Yahoo! may reject, recate-

gorise or delete any User Content that is available via the Yahoo! Services that
violates the Terms or is otherwise objectionable. You must evaluate, and bear
all risks associated with, the use of any User Content, including any reliance on
the accuracy, completeness, or usefulness of any User Content.

. User retains copyright and any other rights that already hold in submitted Us-

er Content, or make available through, the Yahoo! Services. When Content is
made available on publicly accessible areas (described below) of the Yahoo!
Services, user gives to Yahoo! the following license(s):
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For photos, graphics, audio or video submitted on publicly accessible areas of the Ya-
hoo! Services, user gives to Yahoo! the worldwide, royalty-free and non-exclusive li-
cense to use, distribute, reproduce, adapt, publish, translate, create derivative works
from, publicly perform and publicly display the User Content on the Yahoo! Services:

a. for the purposes for which that User Content was submitted; and

b. for the purpose of promoting the Yahoo! property to which the User Con-
tent was submitted or the Yahoo! Services anywhere on the Yahoo! network
or in connection with any distribution or syndication arrangement with
other organisations or individuals or their sites.

This license exists only for as long as the User Content is included on the Yahoo!
Services and will end at the time of its removal from the Yahoo! Services.

4.3. Photobucket

Photobucket.com is another website that allows its users to upload photos and
even videos through a variety of methods. The website is primarily used for host-
ing photos, and has the functionality to reuse images in the website and build
scrapbooks, slideshows and even remix images from other users through a very
easy to use interface (Seneviratne & Hernandez, 2010). The terms of use of the
website allows Photobucket and other users to reuse such content under a limit-
ed license, Digital Millenium Copyright Act (DMCA) (Burk & Cohen, 2001), but
does not specify whether it allows CC licenses.

Photobucket’s Privacy Policy:

* Public Postings. Photographs and videos submitted for use on public areas on
Photobucket are considered public information and may be copied or further
distributed by others in accordance with the Terms of Use. Any personal or PII
for display in public areas, may be seen by other people who visit the Site. If
geotags are included in your postings, those will be viewable, too, but we of-
fer you the ability to disable this information in the Account Settings of your
account. Alternatively, if the option exists, you might want to disable the loca-
tion settings on your camera or phone.

Photobucket terminates the accounts of Members who repeatedly infringe the
rights of others in the community or commit illegal acts or violate these Terms.
If user does any of these things, they may deny, restrict or suspend access to all
or any part of the Site or Photobucket Services or terminate the Membership at
any time, without warning for any or no reason, with or without prior notice or
explanation, and without liability - and even take legal action if needed.
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* Photobucket respects the intellectual property rights of others and expects its
users to do the same. In accordance with the Digital Millennium Copyright Act
(“DMCA”), the text of which may be found on the U.S. Copyright Office website
at http://www.copyright.gov/legislation/dmca.pdf, Photobucket will respond
expeditiously to notices of alleged infringement that are reported to Photobuck-
et’s Designated Copyright Agent, identified in the sample notice below.

User retains all rights to any submitted Content, post or display on or while
using Photobucket. This means that user owns ALL the Content the user posts.
If Content is made public, the user grants PB - as well as other users - a world-
wide, non-exclusive, royalty-free license to copy, distribute, publicly perform
(e.g., stream it), publicly display (e.g., post it elsewhere), reproduce and create
derivative works from it (meaning things based on it), anywhere, whether in
print or any kind of electronic version that exists now or later developed, for
any purpose, including a commercial purpose.

The last paragraph is quite confusing for users, as it does not make things clear. It
has been drawing criticism from a growing number of artists over its practices re-
garding copyrighted material (Bailey, 2008). There has even been a petition (Pe-
tition Online) by artists in order to limit the problem. The two elements at issue
are the image printing service and the second one the takedown system because
it is considered nearly impossible to locate and request take down of all of the
works infringed. The letter does not only depict the problems, but also suggests
solutions.

5. Conclusions

It seems that the above content websites do not offer users flexible control over
content. Backup functionality is rarely included; terms of service seem absolvent,
and deletion policies inconsistent. While the websites emphasize that users re-
tain their own copyright, they do not consider users’ content beyond their serv-
ers. Online service providers do not give clear answers as to how to share users’
public content. In addition, most websites renounce any responsibility to service
reliability and claim the right to terminate accounts and content at their will (Or-
ganisciak, Reed & Hibbert, 2010).

DeviantArt is an online artist community and this is its main difference. As far as
copyright is concerned, the website has CC licensing built into their User Inter-
face. Furthermore, it has a mechanism to share works of art within the website,
and give automatic attribution to the original source licenses for all photos (Frei-
tas, 2009). The statement “some rights reserved” will appear under each photo
with a link to a page explaining what those rights are.
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Flickr was one of the early adopters of CC licenses. When photos are uploaded to
the site, the default restriction given is “all rights reserved”. However, users are
given the option to choose from one of the six available CC licenses. Once a user
selects one of the CC the information exposed by Flickr seems to assume that all
the photos uploaded are owned by the uploader. If the user wishes to let other
people reuse the photos, one can display an appropriate CC license that grants
the rights to others. However, if one used a CC licensed photo from somebody
else in an image that one is uploading to Flickr, there is no in-built support to
display the proper attribution to the original owner of the component photo (Se-
neviratne & Hernandez, 2010).

Photobucket.com is primarily used for hosting photos, and has the functionality
to reuse images in the website and build scrapbooks, slideshows and even remix
images from other users through a very easy to use interface (Kang, Bederson,
Suh, 2007). The terms of use of the website allows Photobucket and other users
to reuse such content under a limited license. Unlike Flickr, it does not specify
whether it allows CC licenses (Seneviratne & Hermandez, 2010), and problems
have occurred because of the unclear copyright protection policy.

This is a problem that affects art creation negatively, while artworks may appear
without the permission of the creator. In addition, the competition to the artist’s
authentic work is not fair and usually the output product is subordinate and may
lead to damage to the artist’s reputation. Except for harm to the artist’s reputa-
tion, similar practices also damage the website’s reputation. These are some of
the reasons why further actions are necessary.

Users must be extremely careful before they decide to upload any personal work,
access and evaluate the copyright policy. They should always try adding their
own watermark and making sure to note that the work is copyrighted. Moreover,
technologically apt users can subvert the priorities of the service and build their
own tools to fill in the gaps (Bailey, 2008). The remixer should be the one to
make sure that the proper attribution is given every time one uses other’s work.
On the other hand, as artists suggest, websites should arrange all accounts to be
private by default, provide the technical affordances to make it easier for people
to automatically give the proper attribution when remixing images (Petition On-
line), as well as apply new methods to prevent reposting of infringing works.
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Copyright in computer programming languages

Yin Harn Lee

Introduction

The issue of whether programming languages are or ought to be protected by
copyright has become much more salient of late. This very question was ad-
dressed for the first time by the CJEU in the recent case of SAS Institute Inc. v.
World Programming Ltd (‘SAS v. WPL’).! Its decision, handed down in early May,
has had an immediate, international impact: counsel on both sides in the ongoing
Oracle America, Inc. v. Google Inc. litigation in the US have been ordered to provide
submissions on it in the context of whether the vocabulary and grammar of a
computer language, as distinct from programs written in that language, be pro-
tected by copyright.2

Prior to this, although the issue had garmnered some degree of academic
comment,? in practice, it had yet to result in any sort of protracted legal contro-
versy, at least in Europe;* the software industry appeared to have operated under

1. Case C-406/10.

2. Request for Further Phase One Briefing re Copyrightability of SSO, Oracle America, Inc. v.
Google Inc. (3 May 2012); Google’s May 10, 2012 Copyright Liability Trial Brief, Oracle Amer-
ica, Inc. v. Google Inc. (10 May 2012); Oracle’s May 10, 2012 Brief Responding to Court’s
Questions on Copyrightability (10 May 2012).

3. Following the implementation of the Software Directive, which expressly mentions program-
ming languages, many textbooks on copyright now contain at least some small discussion on
the copyright status of programming languages. For examples from the UK, see H. Laddie et
al., The Modern Law of Copyright and Designs (3" ed., LexisNexis Butterworth, 2008), para.
34.19; D. Bainbridge, Legal Protection of Computer Software (5™ ed., Tottel Publishing, 2008).

4. In Europe, the only pre-SAS case to deal directly with copyright in programming languages
appears to be Navitaire Inc. v. Easyjet Airline [2005] ECDR 17, a decision of the UK High Court.
In the US, the issue has been canvassed in somewhat larger number of cases: see Lotus Develop-
ment Corp v. Paperback Software International 740 F.Supp. 37 (D.Mass 1990); the Sun Microsys-
tems Inc. v. Microsoft Corp litigation, which was commenced in 1997 and settled in 2001; and
the ongoing Oracle America Inc. v. Google Inc. litigation. The question of whether copyright
subsists in programming languages was raised in each of these cases, and has been discussed
most extensively in the Oracle v. Google litigation, though in none of these cases was it directly
at issue. For the position in Australia, see Data Access v. Powerflex Services [1999] HCA 49;
(1997) 75 FCR 108; (1996) 63 FCR 336.
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the general assumption that any programming language could freely be used by
anyone.®> The validity and prevalence of this assumption must now be doubted,
however; while it remains true that no attempts have thus far been made to re-
strict the use of general-purpose programming languages such as C++ and Java,®
the assertion of copyright in its programming language by the claimant in SAS v.
WPL may be indicative of a general shift towards a more proprietorial attitude
on the part of software developers who have successfully created and marketed
programming languages designed for specific purposes and, perhaps more impor-
tantly, specific platforms.

Although the decision of the CJEU in SAS v. WPL has has provided some clar-
ification as to the relationship between programming languages and the scope
of the protection conferred on computer programs by the Software Directive,’
it leaves open the wider question of their status under the law of copyright gen-
erally. This, however, is only to be expected, given the circumscribed nature of
the questions referred to the CJEU. The aim of this paper, then, is to examine
the legal and policy considerations surrounding the issue of copyright protec-
tion for programming languages, and to draw out the arguments for and against
the conferment of such protection. Part I sets out a definition of the term ‘pro-
gramming language’ for the purpose of this paper, and identifies the specific uses
which software developers in a similar position to the claimant in SAS v. WPL
are seeking the right to control. Part II discusses the decision of the CJEU in SAS
v. WPL and its implications on the copyright status of programming languages.
Part I1I considers whether programming languages are capable of fulfilling the
statutory prerequisites for copyright protection, including whether a program-
ming language can be said to be a ‘work’ that is the product of its author’s ‘own
intellectual creation’, as well as the meaning of ‘infringement’ in this context.

5. See R.H. Stern, ‘Copyright in Computer Programming Languages’ (1991) 17 Rutgers Computer
& Technology Law Journal 321, 322 - 323, 346 (noting the existence of this shared assump-
tion).

6. cf the Sun Microsystems Inc. v. Microsoft Corp litigation, where counsel for Sun Microsystems,
in the course of argument, asserted that Sun Microsystems was indeed claiming copyright in
the Java programming language: see the transcript of the proceedings, excerpted in M.P. Do-
err, ‘Java: An Innovation in Software Development and a Dilemma in Copyright Law’ (1999)
7 Journal of Intellectual Property Law 127, 157 - 159. A general-purpose programming lan-
guage refers to a language designed to be used for writing programs in a wide variety of ap-
plication domains, and which for this reason does not include language constructs designed to
be used within a specific application domain.

7. Formerly Council Directive 91/250/EEC of 14 May 1991 on the legal protection of com-
puter programs, now consolidated as Directive 2009/24/EC of the European Parliament and
of the Council of 23 April 2009 on the legal protection of computer programs.
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Part IV examines the potential consequences of conferring copyright protection
on programming languages, including its possible effects on software users, com-
peting software firms, and the progress of technological development as a whole.
The paper concludes that there are sound legal and policy grounds which render
doubtful the possibility of copyright protection for programming languages.

Part I. Delimiting the scope of the debate

Defining ‘programming language’

The term ‘programming language’ may be taken to refer to a formal language
used to express computer programs, and which consists of: (i) a set of vocabulary
elements; (ii) a set of syntax rules for combining vocabulary elements into state-
ments; and (iii) a set of semantics, or the assignment of meaning to statements
that properly combine vocabulary elements in accordance with syntax rules.®
This definition is certainly wide enough to encompass languages in which com-
puter programs are written, the best-known of which include BASIC, Fortran,
C++ and Java.

Some authors have argued that the term ‘programming language’ should also ex-
tend to so-called ‘command languages’, namely the keystrokes, input formats and
command words (e.g. the commands ‘Print’, ‘Move’ and ‘Copy’ in a spreadsheet
program) used for interacting with a computer program. Stern, in particular, ar-
gues that these sets of keystrokes and command words fulfil all three elements
in the definition of a programming language: the set of all permissible command
words comprises its vocabulary, the sequence in which they must be input is its
syntax, and the instructions that use the prescribed vocabulary in accordance
with the relevant syntax rules have an assigned meaning.’ The approach taken
by Karjala leads to a similar outcome: he argues that ‘[a]ll [user] interfaces are

8. Stern (n. 5), 327. Other authors have made use of similar definitions which refer essentially
to the same elements: see P. Samuelson, T. Vinje and W. Comish, ‘Does Copyright Protec-
tion under the EU Software Directive Extend to Computer Program Behaviour, Languages and
Interfaces?’ (2012) 34(3) EIPR 158, 162 (stating that programming languages consist of ‘a
vocabulary, a set of semantics and a syntax’); D. Hunter, ‘Mind Your Language: Copyright in
Computer Languages in Australia’ (1998) 20(3) EIPR 98, 98 (stating that computer languag-
es, like human languages, possess ‘a set of words which denote certain things’, as well as a
grammar or syntax ‘which define the way in which these words may correctly be connected to
form proper sentences’); M.A. Hamilton and T. Sabety, ‘Computer Science Concepts in Copy-
right Cases: The Path to a Coherent Law’ (1997) 10(2) Harvard Journal of Law & Technology
239, 265 (describing computer languages as being composed of ‘a set of grammar rules and a
set of symbols’).

9. Stern (n. 5), 328 - 330.
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essentially programming languages’, being sets of rules that give semantic mean-
ing to groups of symbols and their syntax and permit a computer to function in
the desired manner; based on this reasoning, no functional distinction can be
drawn between command languages and programming languages as such.!? Oth-
er authors, however, take the opposing view. Bainbridge, for instance, points out
that while a command language does enable a user to interact with a computer
program, this interaction does not result in the creation of a separate, discern-
ible program; for this reason, he concludes that while a user command set may
be termed a ‘computer language’, it cannot be appropriately characterised as a
‘programming language’.!! Lowry, meanwhile, states that ‘[t]here are two basic
types of computer languages: programming languages and command languages’,'2
thus indicating a conceptual distinction between the two, although both are to be
considered as subsets of the wider category of computer languages. The Institute
of Electrical and Electronics Engineers also appears to favour the view that pro-
gramming languages and command languages should be treated as separate con-
cepts. Its Standard Glossary of Software Engineering Terminology contains separate
entries for each of these terms, with the former being defined as ‘a language used
to express computer programs’'® and the latter as ‘a language used to express
commands to a computer system’;'* ‘computer language’, meanwhile, is defined
as ‘a language designed to enable humans to communicate with computers’.!>

A consideration of the judicial approaches which have been taken in vari-
ous jurisdictions is inconclusive. In Navitaire Inc. v. Easyjet Airline (‘Navitaire
v. Easyjet’),'¢ the UK High Court held that a collection of user commands and
its syntax amounted to a ‘computer language’, a concept which it appeared to
equate with the term ‘programming language’ as used in the Software Direc-
tive. In contrast, the Massachusetts District Court in Lotus Development Corp v.
Paperback Software International rejected as a ‘word-game argument’ the defend-
ants’ contention that the menu structure of the Lotus 1-2-3 spreadsheet program,

10. D.S. Karjala, ‘Copyright Protection of Computer Software in the United States and Japan:
Part 1 (1991) 13(6) EIPR 195, 199.

11. Bainbridge (n. 3), 71 - 72.

12. E.G. Lowry, ‘Copyright Protection for Computer Languages: Creative Incentive or Techno-
logical Threat?' (1990) 39 Emory Law Journal 1293, 1298.

13. IEEE, IEEE Standard Glossary of Software Engineering Terminology (IEEE Std 610.12-1990,
IEEE, 1990), 59.

14. 1EEE (n. 13), 17.
15. IEEE (n. 13), 19.

16. (2005) ECDR 17; (2004) EWHC 1725 (Ch). Bainbridge considers the view taken by the
court in this respect to be ‘not beyond doubt’: Bainbridge (n. 3), 71 - 72.
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in particular the choice of user command terms and the structure and order of
those terms, amounted to a ‘language’ that was not capable of being protected by
copyright.'” As a possible consequence of this, in a subsequent case which also
involved the copying of the Lotus 1-2-3 menu command hierarchy, the argument
that it might amount to an unprotectable language was not invoked; instead, the
case was argued and decided on the basis that the menu command hierarchy, in-
cluding the user command terms, constituted a user interface.!®

In this regard, the argument can indeed be made that the command terms used to
interact with a computer program would be more aptly characterised as part of
its user interface rather than a programming language, particularly when they are
considered as a mode of input that is complementary or alternative to the now-
ubiquitous mouse or touchpad. Nevertheless, for the sake of comprehensiveness,
command languages will be included within the scope of programming languag-
es for the purposes of the present discussion.

The nature of the rights sought

In addition to the broad question of whether programming languages are or
ought to be protected by copyright, one also has to address the more practical,
related question of the acts which the holder of the copyright in such a work
would be protected against. In other words, if copyright does indeed subsist in a
programming language, what are the acts which the rightholder is exclusively en-
titled to carry out and, by the same token, to prevent third parties from carrying
out, in respect of that language?

Scholars who have examined this question appear either to conclude or implic-
itly assume that the developer of a new programming language would have be
predominantly interested in preventing unauthorised third parties from: first,
creating new computer programs which are capable of interpreting and execut-
ing programs written in that language; and second, writing their own computer
programs in that language.'® The first scenario, as we will shortly see, mirrors
precisely the facts which gave rise to the dispute in SAS v. WPL. The identification
of the specific uses which would-be copyright owners of programming languages

17. 740 F.Supp. 37 (D.Mass 1990), 72.

18. Lotus Development Corp v. Borland International Inc., 49 F.3d 807 (1% Cir. 1995) affd 516 US
233 (holding that the Lotus 1-2-3 menu command hierarchy was a ‘method of operation’
by which users were able to operate the program, and consequently that it could not be pro-
tected by copyright under §102(b) of the US Copyright Act of 1976).

19. D.E. Phillips, ‘XML Schemas and Computer Language Copyright: Filling in the Blanks in
Blank Esperanto’ (2001) 9 Journal of Intellectual Property Law 63, 84; Stern (n. 5), 347 - 348;
Doerr (n. 6), 133; Lowry (n. 12), 1339.
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are seeking to control will prove to be pertinent to two aspects of the present
analysis. The first relates to the legal question of whether such uses would
amount to infringement in the event that programming languages are demon-
strated to be works capable of being protected by copyright law. The second is
whether the restriction of these uses in the manner sought would be a desirable
outcome in the light of wider policy considerations.

Part II. SAS Institute Inc. v. World Programming Ltd

The claimant in this case, SAS Institute Inc. (‘SAS Institute’), is the developer of
an integrated set of computer programs, known as the SAS System, which en-
ables users to carry out a wide range of data processing and analysis tasks, in
particular statistical analysis. The core component of the SAS System, known as
Base SAS, enables users to write and run their own application programs in order
to manipulate data. These application programs are known as SAS scripts, and
are written in a language which is peculiar to the SAS System (‘the SAS Lan-
guage’). Prior to the events giving rise to the present dispute, the customers of
SAS Institute had no practical alternative to continuing to license the use of the
necessary components in the SAS System in order to be able to run their existing
SAS scripts; a customer who wished to change over to another developer's soft-
ware would be faced with the necessity of having to rewrite its existing applica-
tion programs in a different language.

The defendant in this case, World Programming Ltd (“WPL’), perceived that there
would be a market demand for alternative software capable of interpreting and
executing application programs written in the SAS Language. It therefore pro-
duced the ‘World Programming System’ (‘the WPS’), which was designed to emu-
late the functionality of the SAS System as closely as possible in the sense that
the same inputs would produce the same outputs, subject to only a few minor
exceptions. This would enable users of the SAS System to run their existing SAS
scripts on the WPS. There was no suggestion that, in doing so, WPL had access
to the source code of the SAS System, or that WPL had copied any of the text
or structural design of that source code. Nevertheless, SAS Institute contended
that WPL had both committed a series of infringements of copyright and acted
in breach of contract in creating the WPS and its accompanying documentation.
For the purposes of the present discussion, the most relevant claim in this regard
was that WPL had, in copying the manuals for the SAS System published by SAS
Institute when creating the WPS, indirectly copied the programs comprising the
SAS System, thereby infringing SAS Institute’s copyright in the SAS System.2°

20. The other principal claims raised by SAS Institute were that WPL had copied the manuals for
the SAS System published by SAS Institute in creating the WPS; thereby infringing the copy-
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SAS Institute’s claim that the WPS infringed its copyrights in the SAS System
raised some fundamental issues of copyright law, which were identified by the
UK High Court. Of these issues, the one which is most relevant in present con-
text related to the extent to which copyright in a computer program protects the
programming language in which it is expressed. The SAS Language in which user
scripts for the SAS System were written was held by the court to be a program-
ming language, and it was common ground between the parties that the WPS re-
produces certain elements of the SAS Language, and in particular that its parser
reproduces keywords of the SAS Language. Counsel for SAS Institute argued that
programming languages were not expressly excluded from the scope of the pro-
tection conferred by the Software Directive, pointing out to the court that recital
14 to the Directive only states that ‘to the extent that [...] programming languages
comprise ideas and principles, those ideas and principles are not protected under
this Directive’.?! On this basis, he submitted that there was no reason why the
expression of ideas and principles in the form of a programming language should
not be protected.?> While the court acknowledged that recital 14 could be read
in the manner contended for by counsel, it found the argument unpersuasive;
instead, it relied upon the contrary view taken by a previous court in Navitaire v.
Easyjet, where recitals 13 to 15 of the Software Directive were quoted in support
of the principle that computer languages did not fall within the scope of protec-
tion afforded to computer programs. However, the court did concede that the
point was not acte clair, and that a reference to the CJEU was necessary in order
to determine it.23

The CJEU interpreted the question referred by the UK High Court in this regard
as asking whether article 1(2) of the Software Directive ‘must be interpreted as
meaning that [...] the programming language [...] used in a computer program
in order to exploit certain of its functions constitute a form of expression of that
program and may, as such, by protected by copyright in computer programs for

right in those manuals; that WPL had used a version of the SAS System known as the ‘Learn-
ing Edition’ in breach of the terms of the license relating to that version and of the commit-
ments made under that licence; and that WPL had infringed the copyright in the manuals for
the SAS System by creating its own manual.

21. Now recital 11 to the consolidated version of the Software Directive (emphasis added).

22. This aspect of the Software Directive can be contrasted with the corresponding provision in
the Japanese Copyright Act of 1970, art. 10(3) of which states expressly that ‘the protection
given by this Law to [program works] shall not extend to any programming language [ ...] used
for making such works’ (emphasis added). See also D.S. Karjala, ‘The Protection of Operat-
ing Software Under Japanese Copyright Law’ (1988) 10 EIPR 359, 364 - 367.

23. The UK High Court referred, in addition, another eight questions which dealt with other
aspects of SAS Institute’s claims.
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the purposes of that Directive’. Article 1(2) states simply that ‘protection in ac-
cordance with this Directive shall apply to the expression in any form of a com-
puter program’. The CJEU answered this question in the negative. In doing so, it
referred to its own earlier ruling in Bezpecnostni softwarova asociace v. Minister-
tvo kultury (‘BSA”),>* where it had interpreted article 1(2) to mean that the object
of the protection conferred by the Software Directive encompasses the forms of
expression of a computer program (such as its source and object code) and the
preparatory design work capable of leading, respectively, to the reproduction or
the subsequent creation of such a program.2> On this basis, the programming lan-
guage used in a computer program to interpret and execute application programs
written by users was held to be an element of the program by means of which
users exploit certain functions of the program; consequently, it did not constitute
a form of expression of that computer program for the purposes of article 1(2),
and was therefore not protected under the Software Directive. Crucially, how-
ever, the CJEU did go on to state that the SAS Language might still be protected,
as a work, by copyright under the Information Society Directive,?® provided it is
its author’s own intellectual creation.?” It now remains for the UK High Court to
apply the judgment of the CJEU in determining whether, on the facts of the case,
the SAS Language can indeed be protected as a copyright work.

Perhaps the most important aspect of the CJEU’s decision is that, while it does
not conclusively answer the question of whether programming languages may,
as a general rule, be protected by copyright, it categorically denies the possibil-
ity of protecting such a language under the Software Directive as a part of the
expression of the computer program in which it is used. In doing so, the CJEU has
resolved an issue which has been identified in the literature on copyright protec-
tion for programming languages. Prior to the decision in SAS v. WPL, scholars
had identified two distinct bases upon which such protection might be claimed:
the programming language in question could either be regarded as a work in its
own right and thus protected in itself; or, alternatively it could be protected as
a non-literal expressive aspect of the computer program in which it was used.?®

24. (2011) ECDR 3 (Case C-393/09).

25. (2011) ECDR 3, (35) - (37).

26. Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related rights in the information society.

27. Case C-406/10, (45).

28. See e.g. Doerr (n. 6), 147 - 155; Lowry (n. 12), 1303 - 1306; Stern (n. 5), 324. The literal
expression of a computer program, in this context, refers to the text of its code. The non-
literal aspects of a computer program, at least as identified by courts in the US, include its
ultimate function or purpose, its structure or architecture, program modules, organisational
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In the latter scenario, a subsequent program which was written in, or otherwise
made use of, the same programming language as that used in an earlier program
would therefore be considered as having copied a part of the non-literal expres-
sion of that earlier program. In light of the CJEU’s decision, however, this no
longer forms a tenable basis upon which to argue that programming languages
constitute subject matter that is capable of being protected by copyright. Rather,
the remainder of this discussion will proceed on the first premise, namely that
programming languages are to be treated as potential works in their own right,
independent of any computer program in which they may happen to be used, and
the question of whether they can and ought to be protected by copyright will be
assessed on this basis.

Part III. Legal considerations

As stated earlier, the CJEU in SAS v. WPL left open the possibility that program-
ming languages might, as works, be protected by copyright, provided they are the
product of their author's own intellectual creation. However, as the following
analysis will show, it is unlikely that this possibility will be realised. There are
two grounds upon which this assertion is made. First, while the principal mani-
festations of a programming language, namely its specification and various im-
plementations, will almost always be ‘works’ in the copyright sense, the copy-
right subsisting in them does not entitle their authors or other copyright owners
to restrict other programmers from making use of that language in the ways de-
scribed in Part 1. Second, a programming language considered as a free-standing
concept existing independently of any particular specification or implementation
does not constitute a form of expression that can appropriately be characterised
as a work. The view that a programming language may properly be regarded as a
work on the sole basis that it is the product of its author's own intellectual crea-
tion will also be considered; however, it will be argued that such a conclusion is
ultimately unsatisfactory.

The specification and implementations of a programming language

A programming language specification is a document which contains an explicit
description of the programming language concerned, and is often written in a
natural human language such as English. An example is the specification for the
Java programming language, which exists both in the form of a printed refer-

or flow charts, algorithms and data structures, parameter lists, and macros: see Computer As-
sociates v. Altai 982 F.2d 693 (2™ Cir. 1992) and Gates Rubber v. Bando Chemical Industries 9
F.3d 823 (10™ Cir. 1993).
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ence manual and as a freely downloadable electronic document.?? This is one
of the primary means through which the developer of a programming language
explains to potential users the behaviour and characteristics of the language or,
more simply put, teaches the language to potential users. A programming lan-
guage implementation, on the other hand, is a computer program that is capable
of parsing the language concerned or, in other words, interpreting and execut-
ing programs written in that language; it often takes the form of a compiler or
an interpreter.3° As an alternative or in addition to a specification, the developer
of a programming language may also teach it to potential users through a refer-
ence or model implementation, in whose behaviour the syntax and semantics of the
language are made explicit. For example, all versions of the Perl programming
language up to Perl 5 use the reference implementation approach, as no specifi-
cation for the lanaguage exists; however, Perl 6, a planned major revision of the
language, is currently under development as a specification.3!

In almost all cases, both the programming language specification and any and all
of its implementations may uncontroversially be treated as ‘works’ for the pur-
poses of copyright law, the former being a literary work in the general sense and
the latter being a computer program or programs.>? However, the copyright sub-
sisting in these works will not normally be infringed by a user who writes a pro-
gram in the language to which the specification and implementation relate, nor
by a user who develops a subsequent implementation of that language, provided in
the latter case that she has not copied the code used in an existing implementation.

29. J. Gosling et al, The Java Language Specification (3™ ed., Addison-Wesley, 2005). The online
version is available at <http://docs.oracle.com/javase/specs/jls/se5.0/jls3.pdf> (accessed
30 May 2012).

30. A compiler is a computer program that translates programs expressed in a high-level pro-
gramming language (such as the ones under discussion here) into machine language equiva-
lents (which usually consist of a pattern of Os and 1s) that can be recognised by the pro-
cessing unit of a computer. In contrast, an interpreter is a computer program that executes
programs expressed in a high-level programming language without first translating them
into machine language, either directly or by first converting them into an intermediate form
(such as bytecode) before execution.

31. L. Wall, ‘Official Perl 6 Documentation’ (Perl6.org) <http://perlcabal.org/syn/> accessed 31
May 2013.

32. Which are, of course, protected as literary works: see Software Directive, art. 1(1); Agree-
ment on Trade-Related Aspects of Intellectual Property Rights (‘TRIPS’), art. 10(1); WIPO
Copyright Treaty, art. 4.
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In Infopaq International A/S v. Danske Dagblades Forening (‘Infopaq’),>* the CJEU
held that the scope of the reproduction right set out in the Information Society
Directive encompasses the reproduction of an extract of a protected work, pro-
vided that the elements reproduced in the extract are the expression of the intel-
lectual creation of their author.>* The broader principle to be drawn from this
decision is that infringement will have occurred where the alleged infringer has
reproduced - or indeed, carried out any of the acts to which the rightholder is
exclusively entitled in respect of - any part of a protected work which constitutes
the expression of its author’s intellectual creation. In the case of a programming
language specification, the intellectual creativity of its author can be found in
its linguistic expression, in particular the choice, sequence and combination of
words;*> any intellectual creativity which has gone into the design and develop-
ment of the programming language described in the specification will not form
part of the expression of the specification itself. For this reason, a programmer
who makes use of the programming language described in a certain specification
does not infringe the copyright subsisting in the specification itself, as she is not
copying any part of the author’s intellectual creation that has gone into the writ-
ing of the specification.*®

In this regard, the distinction between a programming language specification
and the language itself can be viewed through the lens of the idea-expression
dichotomy: from this perspective, the language itself constitutes the ‘idea’ which
is expressed through its specification, and the intellectual creativity that has gone
into devising the idea is an entirely separate matter from the intellectual crea-
tivity that has gone into the crafting of its expression.3” The predominantly US-
based scholars who have written on this subject have also drawn comparisons
between a programming language specification and an instructional work that

33. (2009) ECDR 16.
34. (2009) ECDR 16, (48).

35. This was the language used by the CJEU in Infopaq to describe the nature of the intellectual
creativity employed by the author of a newspaper article: (2009) ECDR 16, (45).

36. The conceptual distinction between a specification and its implementation (in this case, the
realisation of the specification through a computer program or a component of a program),
in the context of server communication protocols, has been discussed by the Court of First
Instance in Microsoft Corp v. Commission of the European Communities (2007) 5 CMLR 11
(Case T-201/04), (192) - (206). For a similar discussion in the context of interfaces, see B.
Czarnota and R. Hart, Legal Protection of Computer Programs in Europe: A Guide to the EC Direc-
tive (Butterworths, 1991), 35 - 38.

37. The same point was made by the UK High Court in SAS v. WPL, though the English formula-
tion of ‘skill, labour and judgment’ rather than the European formulation of ‘author’s own
intellectual creation’ was used: (2010) ECDR 15, (207).
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teaches a reader how to accomplish a certain task or make a certain item, relying
most notably on Baker v. Selden, a landmark Supreme Court decision that is usu-
ally seen as having entrenched the idea-expression dichotomy in US copyright
law.8 In Baker v. Selden, the Supreme Court held that the copyright subsisting in
a book which described a new system of book-keeping did not extend to the sys-
tem itself; in other words, while the author’s individual manner of describing his
system was protected by copyright, the system itself was not, and the author was
not entitled to prevent third parties from making use of the system.3 On this ba-
sis, it has been argued that a programming language specification is comparable
to the book in Baker v. Selden, while the programming language itself is compara-
ble to the book-keeping system described in the book; thus, the copyright subsist-
ing in the former is in no way infringed by the use of the latter.*°

The same reasoning is equally applicable to any implementation of a program-
ming language. In this case, the relevant intellectual creativity that gives rise to
a protectable manifests itself in the manner in which the computer program is
put together, including the definition of the tasks to be performed by the pro-
gram, the selection of the steps to be taken and the way in which those steps are
expressed;*! it does not lie in the design and development of the programming
language that the program is capable of parsing. As pointed out earlier, the deci-
sion of the CJEU in SAS v. WPL confirms that the programming language used in a
computer program is not a form of expression of that program; consequently, the
use in a separate computer program of the same programming language as that

38. 101 US 99. The principal holding in this case has since been codified in §102(b) of the US
Copyright Act of 1976.

39. 101US99, 102 -104.

40. Phillips (n. 19), 97 - 100; Stern (n. 5), 347 - 354; Doerr (n. 6), 142 - 143; Lowry (n. 6),
1312 - 1313. Comparable cases dealing with instructional works in the UK include Brigid
Foley Ltd v. Ellot (1982) RPC 433, 434 (no infringement of the words and numerals in a
knitting guide by the production of knitted garments following the instructions); Autospin
(Oil Seals) Ltd v. Beehive Spinning (1995) RPC 683, 701 (no infringement of the claimant’s
charts for calculating the dimension of oil seals by using them to make such oil seals). In this
respect, an example frequently cited by the UK courts is to that the baking of a cake (or mak-
ing of a pudding) in accordance with a recipe does not infringe the copyright subsisting in
that recipe: see J&S (Holdings) Ltd v. Wright Health Group Ltd (1988) RPC 403, 414; Autospin
(Oil Seals) Ltd v. Beehive Spinning (1995) RPC 683, 701; Navitaire v. Easyjet (2005) ECDR 17,
127).

41. European Commission, ‘Proposal for a Council Directive on the Legal Protection of Compu-
ter Programs (Explanatory Memorandum)’ COM(88) 816 final, pt 1, para. 2.2 - 2.4. This
was subsequently cited in the Opinion of the Advocate General in SAS v. WPL Id.
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used in an existing implementation does not infringe the copyright in that imple-
mentation, provided that its actual code has not been copied.

The programming language as a free-standing ‘work’?

The right to control the specific uses described in Part I cannot therefore be as-
serted in the copyright subsisting either in the specification or any implementa-
tion of the programming language concerned. There remains the possibility of
doing so by claiming a copyright in the programming language itself, as a free-
standing work which exists independently of any particular specification or im-
plementation. However, it is questionable whether something so abstract as this
may appropriately be characterised as a ‘work’ for the purposes of copyright law.

‘“Work’ is a concept that occupies a central position in modern copyright law.*
The Berne Convention, for example, is expressed to be for the protection of the
rights of authors in their literary and artistic works’,** and provides that authors
are to be given certain moral and economic rights in respect of such protected
works.** For all its importance, however, the parameters of the term remain sin-
gularly ill-defined, both internationally and at the level of the European Union.*
The Berne Convention does not contain a definition of the term ‘literary and ar-
tistic works’, but merely sets out an illustrative list of the subject matter that is
included within its ambit.*® While the various European Directives require Mem-
ber States to confer certain exclusive rights for authors in respect of their ‘works’,
again, none of them provide a definition for the term. For this reason, there re-

42. As a contrast, UK copyright legislation prior to the passing of the Copyright Act of 1911
tended to be subject-specific, with separate pieces of legislation that focused on specific
types of creation, rather than a single copyright legislation regulating all types of works. See
e.g. the Act for the Encouragement of the Arts of Designing, Engraving, and Etching Histori-
cal and Other Prints, by Vesting the Properties Thereof in the Inventors and Engravers, Dur-
ing the Time Therein Mentioned, 1735, 8 Geo. 2, c. 13 (Eng.); the Publication of Lectures
Act, 1835, 5 & 6 Will. 4, c. 65 (Eng.); and the Sculpture Copyright Act, 1814, 54 Geo. 3, c.
56 (Eng.). See B. Sherman, ‘“What is a Copyright Work?' (2011) 12 Theoretical Inquiries in Law
99,99 -103.

43. Berne Convention, art. 1.
44, Berne Convention, art. 6bis; arts. 9 — 14.

45. Sherman (n. 42), 102 - 103; C. Handig, ‘The Copyright Term “Work”: European Harmo-
nisation at an Unknown Level’ (2009) 40(6) IIC 665; C. Handig, ‘Infopaq International A/S
v. Danske Dagblades Forening (C-5/08): Is the Term “Work” of the CDPA 1988 in Line with
the European Directives? (2010) 32(2) EIPR 53. The proposed European Copyright Code
drafted by the Wittem Group of academics, however, does contain a definition for the term
‘work’.

46. Berne Convention, art. 2(1).
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mains much scope for debate over the precise definition of ‘work’. However,
from the language of the various instruments dealing with copyright, it seems
clear that a ‘work’ must necessarily be some form of expression, it being a well-
established principle that copyright law only protects the expression of ideas, but
not the ideas themselves.*’ It also seems fairly clear that the notion of a ‘work’
in the copyright sense is confined to expressions within the literary, artistic and
scientific domains.*®

It is the first of these two guidelines, the requirement that a ‘work’ must consti-
tute some form of expression, that is particularly relevant to the present discus-
sion. Can a programming language, considered as a free-standing notion existing
independently of any single specification or implementation, be appropriately
described as constituting a form of expression? The answer, it is submitted, is
in the negative. A fundamental difference between a programming language in
itself and the types of subject matter listed as examples of ‘literary and artistic
works’ in the Berne Convention - including ‘books, pamphlets and other writ-
ings’, ‘dramatic or dramatico-musical works’, ‘choreographic works and enter-
tainments in dumb show’, ‘musical compositions with or without words’, ‘works
of drawing, painting, architecture, sculpture, engraving and lithography’ - is that
the former exists at a much higher level of abstraction and, crucially, is capable
of being concretised in the form of detailed expression in which the latter is man-
ifested as a matter of course. To take an example, it is possible to view a literary
work, such as a novel, through lenses of increasing specificity, beginning with
the mere ‘idea’ which it contains - such as a general statement of its plot and cen-
tral themes - and concluding with the actual words and sentences which make up
the novel itself. For a programming language, however, there exists no equiva-
lent to the literal words and sentences of a novel beyond its specification and
any implementations; considered apart from these, it remains an abstract concept
that cannot appropriately be regarded as a form of expression, although it may be
described or used in various forms of expression which are themselves works.*
Consequently, it does not constitute a ‘work’ for the purposes of copyright law;
rather, as pointed out by the Advocate General in SAS v. WPL, it should be consid-

47. TRIPS, art. 9; WIPO Copyright Treaty, art. 2; Software Directive, art. 1(2). It is also reflected
in the proposed European Copyright Code, art. 1.1(1).

48. Berne Convention, art. 2(1) (‘every production in the literary, scientific and artistic do-
main’); proposed European Copyright Code, art. 1.1(1) (‘any expression within the field of
literature, art or science’).

49. Stem (n. 5), 363 - 364 (arguing that a programming language ‘is not a work of authorship.
It is something that is embodied or used in one or another kind of work of authorship, such
as in a book teaching the language or in a computer program using the language’).
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ered as a means which permits expression, in the form of computer programs, to
be given.>°

Programming languages were also described in the opinion of the Advocate Gen-
eral as ‘devis[ing] specific methods to be used and facilitat[ing] the thinking nec-
essary in order to write and formalise computer programs’.>! Viewed from this
perspective, a programming language has much less in common with the types
of literary and artistic works mentioned in the Berne Convention, and is instead
more akin to the ‘ideas, procedures, methods of operation and mathematical
concepts’ which are expressly excluded from the scope of various internation-
al copyright treaties.>? Essentially the same point has been raised by scholars in
the US to argue against the protection of programming languages by copyright;
programming languages, it is contended, constitute ‘systems’ for communica-
tion with computers, and ‘systems’ are expressly excluded from the scope of the
protection conferred by the US Copyright Act of 1976.53 Although neither the
various European Directives on copyright nor the international copyright trea-
ties to which Member States are party contain an express exclusion of ‘systems’,
a similar reasoning applies. Programming languages are the ‘building blocks’
which permit expression to be given, but are not themselves expression;>* for
this reason, they do not constitute ‘works’ that are capable of being protected by
copyright, but are instead methods which enable human-computer interaction.
Thus, they should be considered as falling within those categories of subject mat-
ter that, by international consensus, are not appropriate subjects for copyright
protection.

The programming language as the product of its author’s own
intellectual creation

This section will briefly consider the opposing argument that, in order to be con-
sidered as a ‘work’ for the purposes of copyright law, a programming language

50. Opinion of the Advocate General in SAS v. WPL, (71).

51. Opinion of the Advocate General in SAS v. WPL, (70).

52. TRIPS, art. 9(2); WIPO Copyright Treaty, art. 2. See also the proposed European Copyright
Code, art. 1.1(3) of which excludes from the scope of protectable expressions facts, discov-
eries, news and data; ideas and theories; procedures, methods of operation, and mathemati-
cal concepts.

53. Phillips (n. 19), 74 - 78; Lowry (n. 12), 1309 - 1315. §102(b) of the US Copyright Act
of 1976 expressly excludes from the scope of copyright protection ‘any idea, procedure,
process, system, method of operation, concept, principle, or discovery’.

54. Other scholars have also used the metaphor of a programming language as ‘building blocks’
for expression: see Samuelson, Vinje and Cornish (n. 8), 162; Lowry (n. 12), 1315.
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needs only to fulfil the requirement of being its author’s own intellectual crea-
tion. This is a plausible argument when considered in the light of a line of recent
CJEU decisions which have emphasised the requirement of the author’s own in-
tellectual creation in discussing the copyright status of various types of works.
In Infopaq, the CJEU held that copyright ‘is liable to apply only in relation to a
subject matter which is original in the sense that it is its author’s own intellectual
creation’,” a point which was reiterated in the subsequent case of Painer v. Stand-
ard Verlags GmbH (‘Painer’).>® As we have seen, the CJEU held in SAS v. WPL itself
that the programming language and the format of data files used in a computer
program ‘might be protected, as works, by copyright under [the Information So-
ciety Directive] provided they are their author’s own intellectual creation’,”” even
though they were not protected under the Software Directive as a form of expres-
sion of the computer program to which they related; the same reasoning had pre-
viously been applied to a graphic user interface in the BSA case.>® One reading of
these decisions is that the current copyright system in Europe requires copyright
protection to be conferred upon each and every ‘intellectual creation’; applying
this to the subject matter of the present discussion leads to the conclusion that
a free-standing programming language, in itself, is capable of being protected as a
work by copyright, provided it is the product of its author’s own intellectual creation.

In construing the requirement of ‘author’'s own intellectual creation’, the CJEU
has consistently emphasised the importance of the author’s ability to make choic-
es; most recently, it has held in Painer that an intellectual creation is the author’s
own if the author was able to express his creative abilities in the production of
the work by making free and creative choices.>® Theoretically, at least, the proc-
ess of designing a new programming language affords to its developer consider-
able scope for making free and creative choices, including in selecting the ap-
propriate keywords and devising the relevant syntax rules; indeed, this was taken
into consideration in the wording of the actual question referred by the UK High
Court to the CJEU, where the SAS Language was described as ‘a programming
language devised by the author of the [SAS System] which was said to comprise
‘keywords devised or selected by’ and ‘a syntax devised by’ said author. If be-
ing an ‘intellectual creation’ is indeed the sole criterion for being regarded as a
‘work’, it follows that a programming language, taken by itself and considered

55. (2009) ECDR 16, (37).

56. (2012) ECDR 6 (Case C-145/10), (87).
57. Case C-406/10, (45).

58. (2011) ECDR 3, (45) - (46).

59. (2011) ECDR 3, (89). The element of ‘choice’ on the part of the author was also referred to
in Infopaq: (2009) ECDR 16, (45).
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independently of any particular specification or implementation, may logically
be protected as such.

Such a conclusion, however, is far from satisfying. In the first place, although
the process of developing a new programming language may indeed provide suf-
ficient scope for the exercise of free and creative choices, in practice, many ‘new’
programming languages are in fact built upon predecessor languages.®® The Java
programming language, for example, is modelled upon the C and C++ program-
ming languages, a fact that is explicitly referred to in its specification.! As a re-
sult, a programming language which is constructed in this manner cannot be said
to be entirely the product of its author’s own intellectual creation, in the sense
that it does not originate wholly from that author’s free and creative choices
alone, but is instead partly derived from the intellectual creation of the author of
the predecessor language or languages upon which it is based. In order to assert
a copyright claim over such a language, therefore, it will first be necessary to dis-
engage the aspects which have been copied from existing languages from those
which have originated wholly from the mind of the present author. This is per-
haps particularly evident in the case of command languages, where the functions
provided by application programs of the same type will be largely similar, and
there is little scope for variety in the range of command terms used for invoking
them. Standard commands in a spreadsheet program, for instance, include terms
such as ‘Print’, ‘Copy’ and ‘Move’; while it is theoretically possible to substitute
these terms with ‘Publish’, ‘Duplicate’ and ‘Shift’ respectively, the range of pos-
sible synonyms and near-synonyms is necessarily very limited.

Secondly, if programming languages, as free-standing, abstract notions existing
independently of any associated specification or implementation, were to be re-
garded as a ‘work’ capable of being protected of copyright, this could lead to a
fundamental divergence in approach between Member States where the relevant
legislation requires a work to be fixed in a material form as a prerequisite for
copyright protection, such as the UK and Ireland,®? and Member States where no
such legislative requirement is imposed.®* Programming languages would be pro-

60. Doerr (n. 6), 141; Lowry (n. 12), 1306 - 1308.

61. Gosling et al. (n. 29), 1 - 2.

62. UK Copyright, Patents and Designs Act of 1988, s 3(2) (‘copyright does not subsist in a liter-
ary, dramatic or musical work unless and until it is recorded, in writing or otherwise’); Irish
Copyright and Related Rights Act of 2000, s 18(1) (‘copyright shall not subsist in a literary,
dramatic or musical work or an original database until that work is recorded in writing or
otherwise by or with the consent of the author’).

63. See also the arguments made in relation the US Copyright Act of 1976, which does contain
a fixation requirement, that protecting programming languages by copyright would be to
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tected by copyright in the latter jurisdictions, but not in the former - an outcome
that could potentially result in a severe disruption of the functioning of the inter-
nal market, running completely counter to the stated purpose of the various Eu-
ropean Directives that have, over the years, sought to harmonise certain aspects
of copyright law across different Member States.

Thirdly, and perhaps most importantly, even if programming languages may ar-
guably be protected as copyright works under the strict application of existing
doctrinal rules, various policy considerations such as the need to foster compe-
tition and innovation in the software development industry militate strongly
against the conferment of such protection. These will be elaborated upon in Part
IV. The preferable approach, therefore, would be to read the line of CJEU deci-
sions beginning with Infopaq in a disjunctive manner, such that it requires the
adjudicator to determine, as an initial step, whether a particular subject matter
is amounts to a ‘work’, before going on to consider whether it fulfils the crite-
rion of ‘author’s own intellectual creation’, rather than interpreting it to mean
all ‘intellectual creations’ necessarily constitute ‘works’ that are capable of be-
ing protected by copyright. This was arguably the approach taken by the French
Court de cassation in Sté Senteur Mazal v. SA Beauté Prestige International, a case
involving copyright in a perfume, where it focused on the question of whether
the fragrance of a perfume constituted ‘a form of expression that benefits from
the copyright protection intended for works of the mind’, rather than going di-
rectly to the question of whether it was original in the sense that it bore the im-
print of its author’s personality, as the Cour d’Appel had previously done.®* This
construction of the language used by the CJEU allows for the application of the
reasoning described in the previous section, that programming languages are the
means which permit expression to be given, but are not themselves expression
and hence not ‘works’.

Part IV. Policy considerations

In addition to the legal and doctrinal considerations elaborated upon in Part III,
what is perhaps more important in the context of the present debate are the pol-
icy considerations that militate against the protection by copyright of program-
ming languages in themselves. Part IV explores these considerations from two
differing perspectives. First, it will argue that there is no justification for pro-
tecting programming languages by copyright, as this would not significantly in-

allow for the protection of ‘unfixed expressions’: Phillips (n. 19), 78 - 81; Hamilton and Sa-
bety (n. 8), 269 - 270 . cf. Doerr (n. 6), 139 - 141; Lowry (n. 12), 1308 - 1309.

64. Sté Senteur Mazal v. SA Beauté Prestige International (2008) 39(1) IIC 113; (2010) 41(2) IIC
234.
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centivise the development of new programming languages. Second, it will dem-
onstrate that such protection, rather than incentivising technological innovation,
would instead stifle it, as software users and competing developers would be
barred from making use of tools that are essential for the creation of new soft-
ware products.

Copyright protection would not incentivise the creation of new
programming languages

One of the major justifications which have traditionally been invoked in favour
of protecting certain intellectual products by copyright is that such protection
incentivises the creation of a socially optimal number of intellectual products.
Without copyright, runs the argument, there would be little inducement for in-
dividuals or firms to invest time, money and effort in the creation of new works;
instead, it would be in their self-interest to allow others to develop new works,
and then to devote their energies towards producing imitations of these new
works, thus saving themselves the costs of prototyping and initial creation.%

It is doubtful, however, whether such an inducement is necessary in the case of
programming languages, based on the history of their development. As stated in
the introduction to this paper, from the earliest days of computing until quite
recently, the software industry appears to have operated on the assumption that
programming languages were freely available for the use of any person; yet the
development of new programming languages has continued apace.®® Even in the
present day, there have been relatively few overt attempts to assert copyright
over programming languages, when compared with the sheer number of such
languages that are available; in this respect, developers such as SAS Institute are
in a minority. Some developers have even expressly dedicated their programming
languages to the public domain.®” All this indications point towards the conclu-
sion that copyright protection is not a major incentive for the creation of new
programming languages. Instead, factors such as competition within the industry

65. See generally E.C. Hettinger, ‘Justifying Intellectual Property’ (1989) Philosophy & Public Af-
fairs 31, 47 - 48; W.M. Landes and R.A. Posner, ‘An Economic Analysis of Copyright Law’
(1989) 18 Journal of Legal Studies 325.

66. Lowry, 1343 - 1345 (pointing out that between 1976 and 1977 alone, there were over 150
freely available programming languages in existence).

67. The legal effect of dedicating one’s copyright work to the public domain is doubtful. It has
been argued, in the context of UK law, that such a dedication would amount at best to a bare
licence: P. Johnson, “Dedicating” Copyright to the Public Domain’ (2008) 71(4) Modern Law
Review 587. In Germany, it has been held that copyright does not cease by reason of abandon-
ment, a position which would appear to be applicable, by extension, to any attempts at dedi-
cation: Berlin Wall Pictures (1997) 28 IIC 282.
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and the need for technical solutions that are not provided by existing languages
may prove to be the main drivers for such innovation.®® Indeed, as many new
programming languages are in fact built upon predecessor languages, copyright
protection might well prove to be an impediment to innovation in this respect, as
subsequent developers would no longer be free to make use of various aspects of
existing languages in constructing new languages.

In any case, the developers of new programming languages will generally be suf-
ficiently rewarded through the temporal and technological advantages of being
the first movers in their particular market.®” Their greater expertise in the lan-
guage concerned places them in the best position to begin creating and marketing
new application programs based on that language, at a time when their competi-
tors are still familiarising themselves with the language and attempting to de-
termine the best uses for it. This, it is submitted, constitutes sufficient incentive
for the development of new programming languages, particularly when a techno-
logical need arises.

Copyright protection for programming languages would potentially
inhibit technological development

The implications of conferring copyright protection upon programming languag-
es, taken to their logical conclusion, are extreme: potentially, every single use of
a protected programming language would require a licence from the owner of
the copyright in that language.”® Under these circumstances, software developers
would be left with two practical options: either to obtain a licence, possibly upon
onerous terms, from the owner of the copyright in an existing language; or to
develop their own programming language. This would, in turn, have a negative
effect upon innovation within the software industry, due to two related factors:
the risk of creating a monopoly, and the imposition of restrictions upon interop-
erability.

68. Lowry, 1344 - 1345 (arguing that market competition provides better incentives to create
new programming languages than copyright protection does).

69. This reflects, in part, another traditional justification for the grant of copyright, namely that
copyright is awarded to creators because they deserve to benefit from the products of their
creativity. See generally Hettinger (n. 65), 40 - 41; J. Hughes, ‘The Philosophy of Intellec-
tual Property’ (1988) 77 Georgia Law Journal 287, 305 - 310; L.C. Becker, ‘Deserving to Own
Intellectual Property’ (1992) 68 Chicago-Kent Law Review 609.

70. See also Hamilton and Sabety (n. 8), 270 - 272.
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Risk of creating a monopoly

The conferment of copyright protection upon programming languages could
potentially result in the grant of a de facto monopoly to developers of the most
popular and most frequently used languages, allowing them to exert an unprec-
edented level of control over both programmers and programs which make use of
those languages. This small number of developers would be free to charge exor-
bitant prices for programming language licences which other developers, lacking
the expertise for creating their own languages, would have little alternative but
to pay.”! This is particularly the case where a developer or other user has invested
heavily in a certain programming language; it would be ‘locked in’ to that lan-
guage, as the users of the SAS System were prior to the advent of the WPS, and
would be forced to continue licensing the use of that language even if a new,
superior alternative were to become available, due to associated costs such as
the expense of retraining employees in the new language and translating existing
programs into the new language.”?

Perhaps even more disturbingly, a developer who owns the copyright in a pro-
gramming language would be in a position to impose restrictive terms upon its
licensees. It could, for instance, limit the types of programs in which those lan-
guages to be used, thus shutting out any potential competitors. Developers that
are not in a position to create their own programming languages would be in the
unenviable position of having to select an existing language based not upon its
technical merits, but solely upon the terms which the copyright owner is willing
to offer.”® At its most extreme, the copyright owner could terminate the licence
of any venture which it perceives to be a threat, thereby reinforcing its monopoly
not only in the market for programming languages, but in the market for other
types of software products as well.”# In this context, it should be noted that pro-
gramming languages in themselves would not constitute computer programs or
parts of programs under the hypothetical legal paradigm that would allow them
to be protected as copyright works, particularly in the light of the CJEU’s deci-
sion in SAS v. WPL; consequently, the licensees of these languages would not be
entitled even to the limited range of permitted uses available to ‘lawful acquirers’
and licensees of computer programs under the Software Directive.”>

71. Lowry (n. 12), 1341.

72. Samuelson, Vinje and Cornish (n. 8), 162 - 163; Lowry (n. 12), 1341.
73. Hamilton and Sabety (n. 8), 272.

74. Hamilton and Sabety (n. 8), 271 - 272.

75. Software Directive, arts. 5 and 6.
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Restrictions upon interoperability

If programming languages were to be protected by copyright, this would severely
impede the ability of software developers to create products that are interopera-
ble with existing programs. Such a developer would be compelled to pay the high
licence fees and to comply with the potential onerous licensing terms imposed by
the owner of the copyright in the language used in the existing program; again,
the copyright owner might take advantage of its position to terminate the licence
of a potential competitor, or even to decline to grant one in the first place. This is
a probable outcome of SAS v. WPL, should the UK High Court hold that copyright
subsists in the SAS Language.

The ability of software developers to engage in the independent creation of new
products that are capable of interoperating with existing programs has been
identified as being ‘of key importance for competition, innovation and market
entry’ in the software market’.”® It provided the impetus for the drafting and,
ultimately, implementation of article 6 of the Software Directive, which allows
for the decompilation of computer programs ‘to obtain the information necessary
to achieve the interoperability of an independently created computer program
with other programs’ under certain circumstances.”” More recently, it was dem-
onstrated in the case of Microsoft Corp v. Commission of the European Communi-
ties”® that consumers will be deprived of innovative software products if competi-
tors are unable to create software that is fully interoperable with that produced
by the market leader.”® The conferment of copyright protection upon program-
ming languages would prove to be detrimental to the interests of consumers, as
it would effectively prevent software developers from creating competing prod-
ucts that are interoperable with existing programs, ultimately ‘locking’ consum-
ers into software products that are created by a single developer or a small group
of developers. In these circumstances, the lack of competition within the market
would leave these developers with little incentive to continue improving their
products, thus leading to the stagnation of technological innovation.

76. European Commission, Commission Staff Working Paper on the Review of the EC Legal
Framework in the Field of Copyright and Related Rights, SEC(2004) 995, para. 2.2.1.3

77. Software Directive, art. 6(1).
78. (2007) 5 CMLR 11 (Case T-201/04).
79. Samuelson, Vinje and Comish (n. 8), 158.
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Conclusion

This paper has demonstrated that there are sufficient reasons, both on legal and
policy grounds, to hold that programming languages ought not to be protected
as copyright works. While copyright does indeed subsist in the specification of
a programming language as well as its implementations, it does not entitle the
owner to control the use of that programming language in the manner sought
by claimants in the same position as SAS Institute. In addition, it is difficult to
argue that a programming language, considered as a free-standing concept exist-
ing independently of any particular specification or implementation, constitutes
a form of expression that can appropriately be characterised as a ‘work’ in the
copyright sense; instead, it would be preferable to regard it as a means through
which expression is given. Perhaps more importantly, it cannot be demonstrated
with any great certainty that copyright protection would provide an incentive for
the creation of new programming languages. Indeed, the reverse appears to be
the case, as the conferment of such protection would have the potential to un-
dermine competition and innovation within the software industry in Europe. It is
to be hoped that the UK High Court will bear these considerations in mind in its
determination of this aspect of SAS v. WPL.
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Of TRIPS and traps: the interpretative jurisdiction
of the Court of Justice of the EU over patent law

Angelos Dimopoulos & Petroula Vantsiouri

1. Introduction

The Court of Justice of the European Union (CJEU) has always played a key role
in the development of common rules in the field of intellectual property (IP) law.
Since the establishment of the common market, the Court has systematically
expanded the reach of EU law in the field of IP, despite the lack of an explicit
power-conferring provision in primary EU law. Initially, the Court found that na-
tional rules on IP have a great impact on the exercise of the free movement of
goods and competition rules. Exercising judicial activism, the Court formulated
the theory of core rights. It held that rules concerning the existence of IP rights
could not infringe EU rules, while the exercise of these rights may in certain cir-
cumstances do, so that the exercise of IP rights can be the subject of EU rules.!
Later on, it was the Court which ruled that EU rules can also interfere with the
core substance of IP rights, so that regulation of IP rights concerning not only
their exercise but also their existence can be adopted at EU level, especially by
means of harmonisation.? As a direct consequence of the jurisprudential recogni-
tion of EU competence to regulate in the field of IP, whenever it is necessary to
attain the objectives of the internal market, the EU adopted significant pieces of
legislation harmonising most aspects of IP law, from trademarks and designs to
aspects of copyright and enforcement of IP rights.3

Of all IP rights the protection of patents is the least harmonised within the EU.
Bearing in mind the existence of an extra-EU legal system on patent protection*

1. Case 24/67, Parke Davis v. Probel (1968) ECR 55; For an analysis of the existence v. exercise
doctrine see U. Immenga and J. Mestmacker, EG- Wettbewerbsrecht: Kommentar, Band II (Beck,
2007), at 15-43.

2. Case C-350/92, Spain v. Council (1995) ECR1-1985.

3. See Directive 89/104/EEC on the approximation of the Laws of the Member States Relating
to Trade Marks, [1989] O] L 40/1; Directive 2004,/48/EC on the enforcement of intellectual
property rights [2004] O] L 157/45.

4. See the Patent Cooperation Treaty (1970) and the European Patent Convention (1973).
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and the political complexities regarding patent protection in Europe,® the EU has
been very cautious in developing common rules on patents. Rather than follow-
ing its practice in other areas of IP law, all successful initiatives concerning pat-
ent regulation have been rather partial and incomplete.® Initiatives for complete
harmonisation and the establishment of a common Union patent system have
not been fruitful so far, even after the introduction of a specific legal basis on IP
harmonisation under the Lisbon Treaty.” Following a similar path, the CJEU has
been very self-restrained in the field of patent law. Although the Court continues
examining whether patent protection is a restriction to free movement and com-
petition law rules, when an issue of substantive protection of patents arose in the
past, the Court carefully avoided setting any substantive rules concerning patent
protection, paying deference to national law.

The limited role of the CJEU in the field of patent protection was confirmed in
its jurisprudence regarding the application and implementation of international
agreements on patent protection and in particular the agreement on Trade-Relat-
ed Aspects of Intellectual Property Rights (TRIPS). Although the TRIPS Agree-
ment presents an annex to the World Trade Organisation (WTO) agreement, and
is as such a matter of particular EU interest, the Court has been hesitant to ap-
ply and interpret the TRIPS patent provisions. In a series of cases concerning the
TRIPS Agreement, as they were crystallised in Merck Genericos,® the CJEU clari-
fied that the interpretation of the substantive patent provisions of the TRIPS
Agreement lie outside its jurisdiction and Member States can decide according to
national law whether to grant direct effect and how to interpret the TRIPS provi-
sions on patents.

5. National interests with regard to official languages, translations and jurisdictional arrange-
ments stopped the efforts towards a EU patent. For the failed initiatives for the establishment
of an EU patent see below section 4.

6. For example, there are rules in the fields of medicinal products and plant protection products
(Regulation 1768/92 on the creation of a supplementary protection certificate for medicinal
products O] 1992 L 182/1 and Regulation (EC) 1610/96 of the European Parliament and of
the Council concerning the creation of a supplementary protection certificate for plant protec-
tion products O] 1996 L 198/30), while the Biotechnology Directive regulates the patentabil-
ity of biotechnological inventions (Directive 98/44/EC on the legal protection of biotechno-
logical inventions OJ L 213/13).

7. Article 118 TFEU confers powers to the Union to create European intellectual property
rights, aiming to provide “uniform protection of intellectual property rights throughout the
Union”. See indicatively Council Decision 2011/167/EU authorising enhanced coop-
eration in the area of the creation of unitary patent protection, O] L76/53.

8. Case C-431/05, Merck Genéricos Produtos Farmacéuticos (2007) ECRI-7001.
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However, after the entry into force of the Lisbon Treaty it is questionable wheth-
er Merck Genericos presents good law. Article 207 TFEU vests the EU with exclu-
sive competence in all fields covered under the EU common commercial policy,
including “the commercial aspects of intellectual property rights”. As a result,
the question arises whether EU exclusive competence under Article 207 TFEU
requires the Court to interpret the patent provisions of the TRIPS Agreement and,
if so, what are its implications for substantive patent protection in the EU. The
relevance and topical character of these questions is confirmed, as they present
the subject matter of a recent reference for a preliminary ruling. In Daiichi Sankyo®
the Athens Court of First Instance asked the CJEU, if in cases where national patent
law protected only the process of manufacture of a pharmaceutical product at the
time of the filing of a patent application, whether after the entry into force of the
TRIPS Agreement, the patent also protects the pharmaceutical product as such.

Within this framework, this article examines whether the CJEU has acquired a
legal basis for extending its interpretative jurisdiction in the realm of patent law
and the implications for patent protection in the EU. After revisiting the Court’s
jurisprudence on the direct effect and the interpretation of the TRIPS Agreement
and in particular its patent provisions, the impact of EU exclusive competence on
the CJEU’s jurisdiction over TRIPS is explored, reviewing whether the Court can
decide on matters of direct effect and interpretation of the patent provisions of
the TRIPS Agreement. Finally, this article analyses the implications of a CJEU in-
terpretative jurisdiction over TRIPS on the development of EU patent rules, con-
cluding that the Court’s jurisdiction over TRIPS presents an important step in the
process of harmonisation of patent rules in the EU.

2. The jurisprudence of the Court of Justice over the TRIPS
Agreement

The jurisprudence of the Court of Justice over the TRIPS Agreement has been
the subject of a long and very controversial debate, which remains topical after
almost forty years. Since the judgment in International Fruit Company'°, where
the Court discussed for the first time the effects of the GATT agreement in the
EU legal order and the extent of the Court’s jurisdiction, the determination of the
legal effects of the different WTO agreements in the Union legal order remains
an open question. An examination of the legal effects of different WTO norms
requires first an examination of how WTO law is perceived in the EU legal order;
and secondly if the entirety of WTO law has effects in the EU legal order, giv-

9. Case C-414/11, Daiichi Sankyo and Sanofi-Aventis Deutschland, O] C298/17, 08.10.2011.
10. Cases 22-24/72, International Fruit Company (1972) ECR 1219, paras. 7-8.
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en that the WTO agreements were concluded jointly by the EU and its Member
States. The latter question has been particularly important for the patent provi-
sions of the TRIPS Agreement, which remains a field where few EU rules exist.

2.1. Direct effect and the WTO agreements

The WTO agreement, like any other international agreement concluded by the
EU, ! presents a benchmark for the assessment of the legality of EU and Member
State legislation. Based on Article 216(2) TFEU, which provides that EU inter-
national agreements are binding on EU institutions and on Member States, the
Court has been very eager to review the legality of EU and Member State acts
on the basis of their compatibility with EU international agreements. Recognis-
ing international law norms as an important source of EU law,'? the Court has
extensively dealt with the application and interpretation of Union agreements,
including the WTO agreement. The basic test for reviewing the legality of EU
and Member State measures was formulated by the Court in International Fruit
Company,'3 subjecting judicial review in light of Union agreements in a two-
prong test. The first prong requires that an international agreement is binding on
the EU, while the second prong requires that the provision of the international
agreement has direct effect.!*

Although both conditions have raised particular concerns as regards the legal ef-
fects of the WTO agreement, the lack of direct effect of WTO rules has been the
focal point of attention. In a number of cases, the Court has firmly established
that none of the WTO agreements or any WTO rule has direct effect, since “hav-
ing regard to their nature and structure, the WTO agreements are not in principle
among the rules in the light of which the Court is to review the legality of [Union
or Member State] measures”.!> The failure of the WTO agreement, due to its na-
ture and structure, to satisfy the conditions for direct effect, deprives, thus, indi-
viduals and Member States, of the possibility to rely on WTO norms so as to chal-

11. The terms EU international agreements and Union agreements will be used interchangeably,
including mixed agreements that have the same status as pure Union agreements.

12. Case 181/73, Haegeman (1974) ECR 449.

13. International Fruit Company, see above note 10.

14. The direct effect of an international agreement is not required in cases of enforcement ac-
tions brought against Member States according to Article 258 TFEU. The EU has an inter-
est in compliance with a Union agreement irrespective of whether it produces direct effect,
since non-compliance triggers its international responsibility. Case C-61/94, Commission v.
Germany (1996) ECR 1-3989, para. 52; See Eeckhout P., External relations of the European
Union: legal and constitutional foundations (OUP, 2011), at 300-302.

15. Case C-149/96, Portugal v. Council (1999) ECR I-8385, para. 47.
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lenge the legality of national or Union law measures.!'® Given that individuals do
not have access to the WTO dispute settlement mechanism, this denial of direct
effect of the WTO agreement is particularly important, as it deprives individuals
of the opportunity to raise claims based directly on WTO rules.

However, the Court has drawn specific exceptions, where WTO norms can still
trigger judicial review of EU and Member States measures. WTO norms can be
relied upon in order to review measures that are meant to execute a particular
obligation undertaken under the WTO, !7 or if the Union act explicitly refers to
specific provisions of the WTO agreements.!® More importantly, judicial review
is possible, as EU and national legislation has to be interpreted in consistency
with the provisions of Union agreements. Mitigating the negative impact of the
lack of direct effect of Union agreements, the Court has emphasized that the pri-
macy of EU international agreements over provisions of secondary Union law
and subsequently national law means that “such provisions must, as far as pos-
sible, be interpreted in a manner that is consistent with those agreements”.!° In
that respect, the principle of consistent interpretation has presented an efficient
method for reviewing the legality of national and secondary EU law in light of
WTO rules, leading in many instances in results that do not differ in substance
from those that would have been reached if the agreement had direct effect.°

2.2. TRIPS and EU competence before Lisbon

A key prerequisite for denying direct effect of and requiring consistent interpre-
tation with WTO norms is that the latter are binding on the EU. This question
has gained particular attention as regards the TRIPS Agreement. Considering that
the WTO agreement was concluded jointly by the EU and its Member States as a
mixed agreement,?! the effects of the WTO agreement in the Union legal order
depend on whether the EU and its Member States have a Union law obligation to

16. On the nature and structure of the WTO Agreement and its failure to satisfy the conditions
for judicial review see indicatively P. Kuipjer & M. Bronckers, ‘WTO Law in the European
Court of Justice’ (2005) 42 CMLR 1313; F. Snyder, ‘The Gatekeepers: The European Courts
and the WTO’ (2003) 40 CMLR 313.

17. Case 69/89, Nakajima All v. Council (1991) ECR I-2069.
18. Case 70/87, Fediol III (1989) ECR 1805.

19. Commission v. Germany, see above note 15, para. 52; Case C-89/99, Schieving-Nijstad (2001)
ECRI-5851. On the exceptions to direct effect see Eeckhout, see above note 15, at 355-365.

20. Kuipjer & Bronckers, see above note 16, at 1326, 1328-1329.

21. Council Decision 94/800/EC concerning the conclusion on behalf of the European Com-
munity, as regards matters within its competence, of the agreements reached in the Uruguay
Round multilateral negotiations (1986-1994), O] L 336/1, 22.12.1994.
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implement and apply the agreement. As the Court has clearly stated, the imple-
mentation of a mixed agreement follows the division of powers between the EU
and the Member States,?? so that mixed agreements “have the same legal status
in the [Union] legal order as purely [Union] agreements insofar as the provisions
fall within the scope of [Union] competence”.?® Following this logic, the deter-
mination of EU competence over the TRIPS patent provisions has been crucial for
the determination of their Union law effects.

More specifically, since the creation of the WTO the EU has struggled to deter-
mine its competence over the TRIPS Agreement and delimitate it from Member
State powers. The existence of Community exclusive competence to conclude
the TRIPS Agreement was originally the focus of the benchmark decision of the
Court of Justice in Opinion 1/94.2* In this much-discussed case, the Court ruled
that the majority of TRIPS provisions were outside the scope of the Common
Commercial Policy, and thus EC exclusive competence, as their primary purpose
was not the regulation of trade but the harmonisation of IP rights protection.?
Nevertheless, the Court did not preclude that the Community might have exer-
cised its shared competence with regard to (parts of) the TRIPS Agreement.

Due to the unclear delineation of competence based on Opinion 1/94, the Inter-
governmental Conference in Nice expanded the scope of the Common Commer-
cial Policy to trade-related aspects of IP, creating, however, a complex system
of rules. By adding paragraphs 5-7 to Article 133 EC Treaty, it established Com-
munity competence over “commercial aspects of IP protection”, providing how-
ever numerous exceptions and complex procedural rules.26 Despite the establish-
ment of express powers over commercial aspects of IP, Article 133 EC Treaty did
not confer exclusive competence to the EU,? thus keeping the ruling of Opinion

22. Opinion 1/78 (1978) ECR 2151, para. 36.
23. Case C-239/03, Commission v. France (Etang de Berre) (2004) ECR I-9325, para. 25.
24. Opinion 1/94 (WTO Agreement) (1994) ECRI-5267.

25. For a critical analysis of Opinion 1,/94 see indicatively ] Bourgeois, ‘The EC in the WTO and
Advisory Opinion 1/94: An Echternach Procession’ (1995) 32 CMLR 763; P. Koutrakos, EU
International Relations Law (Hart, 2006), at 46-48.

26. For a critical analysis of EU competence in the field of the Common Commercial Policy after
the Nice Treaty see C. Hermann, ‘Common Commercial Policy after Nice: Sisyphus would
have done a better job’ (2002) 39 CMLR 26; M. Cremona, ‘Balancing Union and Member
State interests: Opinion 1,/2008, choice of legal basis and the common commercial policy
under the Treaty of Lisbon’ in (2010) 35 ELRev. 678.

27. Article 133(5)(4) EC Treaty provided that provided an express derogation from the exclusiv-
ity rule, and it grandfathered prior Member States agreements and reaffirmed also their right
to conclude new agreements on commercial aspects of IP.



ANGELOS DIMOPOULOS & PETROULA VANTSIOURI 267

1/94 valid as regards the question of which parts of the TRIPS Agreement fell
under the scope of exclusive EC competence.

2.3. TRIPS and the scope of EU law

Bearing in mind the lack of clarity regarding the exercise of Union competence
over IP rights protection, the determination of the legal effects of TRIPS pro-
visions has been based on the existence of Union rules in the fields where the
TRIPS applies. In its landmark decisions in Hermes?® and Dior,?° the Court held
that “where a provision can apply both to situations falling within the scope of
national law and to situations falling within the scope of [Union] law, it is clearly
in the [Union] interest that, in order to forestall future differences of interpreta-
tion, that provision should be interpreted uniformly, whatever the circumstanc-
es in which it is to apply.”° Avoiding the difficult question of determining the
exercise of its competence in the field of IP rights, the provisions of the TRIPS
Agreement were considered to create Union law effects, to the extent that they
fell within the scope of EU law and there were EU rules that could be affected
by their application and interpretation.3! The EU has a broad interest in the per-
formance of the provisions of TRIPS that fall within the scope of EU law; hence
their legal effects are determined by EU law, irrespective of whether their inter-
pretation concerns in a given case the judicial review of EU law or national law
provisions.>2

Within this framework, the Court had the opportunity to interpret provisions of
the TRIPS Agreements in a number of disputes concerning trademarks.?* This
was also true for procedural provisions, such as Article 50 TRIPS concerning the
adoption of provisional measures for the protection of national trademarks, since

28. Case C-53/96, Hermes International v. FHT Marketing (1998) ECRI-3603.

29. Joined Cases C-300/98 and C-392/98, Parfums Christian Dior SA v. Tuk Consultancy (2000)
ECRI-11307.

30. Dior, para. 32.

31. C. Hillion, ‘Mixity and Coherence in EU External Relations: The significance of the ‘Duty of
Cooperation”, in Hillion & Koutrakos (eds) Mixed Agreements Revisited (Hart, 2010), at 97.

32. M. Cremona, ‘Defending the Community Interest: the Duties of Cooperation and Compli-
ance’ in M. Cremona and B. deWitte (eds) EU Foreign Relations Law - Constitutional Fundamen-
tals (Hart, 2008), at 147-148, 152-153; P. Koutrakos, ‘Interpretation of Mixed Agreements’
in Hillion & Koutrakos (eds.) Mixed Agreements Revisited (Hart, 2010), at 123-125.

33. Hermes, see above note 28; Dior, see above note 29; Schieving-Nijstad, see above note 19;
Case C-49/02, Heidelberger Bauchemie GmbH [2004] ECR I-6129. For a discussion
of these cases see indicatively M. Karayigit, “‘Why and To What Extent a Common Inter-
pretative Position for Mixed Agreements?’, (2006) 11 EFA Rev. 445.
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that provision could affect the interpretation of the corresponding Union rule on
Community trademarks.>*

On the other hand, as the Court declared in Dior, in areas under the TRIPS where
the EU had not legislated yet, Union law “neither requires nor forbids that the le-
gal order of a Member State should accord to individuals the right to rely directly
on the rule laid down by [...] TRIPS or that it should oblige the courts to apply
that rule of their own motion”.3> In that respect, in areas where there are no Un-
ion rules (such as industrial designs under Dior), a specific TRIPS provisions was
deemed to fall outside the scope of EU law, and hence the legal effects of that
provision could be determined according to national law. The application of this
rule in the field of patent law was confirmed and clarified in Merck Genericos>°,
where the Court of Justice dealt with the interpretation of Article 33 TRIPS on
the minimum term for patent protection. After considering that the Union had
not yet exercised its powers in the sphere of patents and, hence, that sphere did
not fall within the scope of EU law, the Court concluded that Member States re-
main principally competent and can choose whether or not to give direct effect to
that provision and how to interpret it.”

As a result, the Court left to the discretion of Member States and their courts to
decide whether to allow individuals to rely on the patent provisions of the TRIPS
Agreement, and if so, how to interpret them. The Court’s jurisprudence sparked a
heated debate concerning its ramifications on coherence and unity in EU external
relations, as well as on the effective protection of intellectual property rights. By
excluding patent provisions from the scope of EU law, the Court deviated from
previous jurisprudence where it had held that within the scope of Union law
come the provisions of a mixed agreement that cover an area which is covered “in
large measure” by EU legislation.3® Moreover, even if patent provisions do not
fall within the scope of Union law, the EU still has an interest in their uniform
interpretation across the EU. Member States and Union institutions alike have an
obligation for close cooperation, based on Article 4(3) TEU, in fulfilling the com-
mitments undertaken by them under joint competence when they concluded the

34. Hermes, see above note 28, paras. 24-33.
35. Dior, see above note 29, para 49.
36. See above note 8.

37. Merck Genericos, see above note 8, paras. 46-48. For a critical reading of this case see R.
Holdgaard, ‘Case C-431/05, Merck Genéricos — Produtos Farmacéuticos Lda v. Merck & Co.
Inc. (M & Co.) and Merck Sharp & Dohme Lda (MSL), Judgment of the Court of Justice (Grand
Chamber) of 11 September 2007, (2007) ECRI-7001’, (2008) 45 CMLR 1233.

38. Commission v. France, see above note 23, paras. 29-30; Koutrakos, see above note 32, at 130-
135.
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WTO Agreement, including TRIPS** As AG Colomer suggested in his opinion in
the Merck case, uniform interpretation is necessary, since it “would be extremely
difficult for the national courts to adopt a different solution, even when ruling on
provisions relating to areas in which the Member States remain competent [...]
without running the risk of infringing their obligation to help ensure unity in the
international representation of the [Union]”.*°

Despite the existence of a convincing argumentation from an EU external rela-
tions law perspective, the Court did not grant Union law effects to the patent
provisions of the TRIPS Agreement. In order to understand the hesitation of the
Court, it is important to highlight that the Court considers that patent protection
does not fall within the scope of EU law. As a result, the lack of uniform legal
effects and interpretation of the TRIPS patent provisions allow for different posi-
tions to be taken by different national courts and offer a different level of protec-
tion of patent rights throughout the EU. Although this may lead to distortion of
competition in the internal market, the fact that harmonisation in the field of
patents remains limited has prompted the Court to avoid imposing common rules
and uniform standards on patent protection in the EU.4!

3. The legal effects of the patent provisions of the TRIPS
Agreement after Lisbon

Although the Court has avoided so far applying and interpreting substantive pat-
ent provisions, the entry into force of the Lisbon Treaty provides a new impetus
for reconsidering the role of the Court of Justice in the field of patent law. The
establishment of EU exclusive competence in the field of the Common Commer-
cial Policy has a great impact on the determination of the legal effects of the pat-
ent provisions of the TRIPS Agreement, obliging the Court to determine whether,
when and how to interpret the TRIPS patent provisions. In that respect, the pend-
ing case in Daiichi Sankyo* presents a unique opportunity for the Court to clarify
these questions and acquire an active role in the interpretation of patent law in
the EU.

39. See indicatively Hillion, above 31, at 94-97; C. Caddous, ‘Effects of International Agree-
ments in the EU Legal Order’ in M. Cremona and B. deWitte (eds) EU Foreign Relations Law-
Constitutional Fundamentals (Hart, 2008), at 292-293.

40. Opinion of AG Colomer, para. 82.

41. O. Swens and T. Engels, ‘Community law, patent law and TRIPs: a complicated cocktail to
mix’ in (2008) Pharmaceutical Law Insight (March 2008).

42. See above note 9.
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3.1. EU exclusive competence and the TRIPS Agreement

One of the most significant changes brought about by the Lisbon Treaty is that it
introduces clear rules with regard to the scope of Union competence in the area
of IP protection. Since the creation of the WTO, the EU has struggled to deter-
mine its scope of competence in this area and delimitate it from Member State
powers. Notwithstanding the introduction of express competence over commer-
cial aspects of IP with the Treaty of Nice, the exact scope and the nature of Union
competence in the fields covered by the Common Commercial Policy was am-
biguous. Addressing these criticisms, the Lisbon Treaty introduced new wording
with regard to EU competence on IP, enhancing clarity and preciseness. A strik-
ing difference from Article 133 EC Treaty is that the Lisbon Treaty ends the dis-
tinction between trade in goods and trade in services and commercial aspects of
IP. Former Articles 133(1) and 133(5)(1) EC Treaty are “merged”, so that trade
in services and commercial aspects of IP are no longer a different category from
trade in goods.*?

More importantly, since Opinion 1/2008, it is clearer that the term of commer-
cial aspects of IP is meant to cover all fields to which the TRIPS Agreement ap-
plies.** Still, Article 207 TFEU, even after the Lisbon Treaty does not offer a defi-
nition of the term commercial aspects of IP. Nevertheless, it is widely suggest-
ed that the term should be interpreted by reference to the WTO and the TRIPS
Agreement.* Similar to the term “trade in services”, “commercial aspects of IP”
should not be limited to any internal market definitions, but it should reflect the
scope of IP protection expressed in the WTO Agreements.*® Besides, the term
“commercial aspects of IP” is dynamic, as it confers competence not only in the
areas that were covered by the TRIPS as it stood at the time of its conclusion, but
also to future developments.*” The Lisbon Treaty did away Article 133(7) TEC,
which granted the possibility to the Council to extend the scope of paragraphs

43. On the impact of the Lisbon Treaty on the scope of the Commercial Policy see A. Dimopou-
los, ‘The Common Commercial Policy after Lisbon: Establishing parallelism between inter-
nal and external economic policy’ (2008) 4 Croatian Yearbook of European Law and Policy
102; M. Krajewski, ‘The Reform of the Common Commercial Policy’ in A. Biondi, P. Eeck-
hout & T. Ripley (eds) European Union Law after the Treaty of Lisbon (OUP, 2012).

44. Opinion 1/2008 [2009] ECR1-11129.
45. Cremona, see above note 28, at 683-684.
46. Opinion 1/2008, para. 119.

47. On the debate concerning the static or dynamic interpretation of the term in the pre-Lis-
bon context see indicatively C. Hermann, ‘Common Commercial Policy after Nice: Sisyphus
would have done a better job’, (2002) 39 CMLR 7, at 18-19; H.G. Krenzler and C. Pitschas,
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1-4 of Article 133 EC Treaty to the negotiation and conclusion of international
agreements on IP in general. Therefore, in order to safeguard that the EU can con-
clude any future agreement on IP under the WTO or another international frame-
work, a dynamic interpretation of commercial aspects of IP should be adopted.

The extensive scope of EU competence over all aspects of IP, including patent
protection, is not affected by the fact that the EU has not legislated yet in that
specific field apart from limited sectoral interventions.*® Article 207(6) TFEU
preserves the powers of Member States in fields excluded entirely from Union
interference or from harmonisation by means of EU secondary legislation.*’ This
provision precludes the Union from taking action in relation to third countries
in fields where its competence in the internal market is limited, thus preserv-
ing the competences of Member States insofar as they have retained the power
to regulate a specific issue in the internal market. However, this does not mean
that the lack of exercise of Union internal competences poses a limitation on the
existence or the exercise of external competence, even at the procedural level.>°
Considering that harmonisation in the field of patent protection is now explicitly
allowed under the Treaty, the lack of common rules on patents does not present
an impediment for the determination of EU external competence.

The most important novelty of the Lisbon Treaty with regard to IP is that it pro-
vides explicitly for the exclusive character of Union competence in the field. In
contrast with the Nice Treaty which distinguished between trade in goods and
trade in services and commercial aspects of IP, the Lisbon Treaty assimilates all
fields of the Common Commercial Policy, in the sense that they all fall under
EU a priori exclusive competence. More specifically, Article 3(1)e TFEU clearly
stipulates that the CCP falls under the exclusive competence of the Union, while
Article 2(1) TFEU integrates the principle that express powers are of a priori ex-
clusive nature.>!

‘Progress or Stagnation? The Common Commercial Policy After Nice’, (2001) 6 EFA Rev.
291, at 302.

48. See above note 6.

49. Article 207(6) TFEU provides that “the exercise of the competences conferred by this Ar-
ticle in the field of the common commercial policy shall not affect the delimitation of com-
petences between the Union and the Member States, and shall not lead to harmonisation of
legislative or regulatory provisions of the Member States insofar as the Treaties exclude such
harmonisation”.

50. W. Shan and S. Zhang, ‘The Treaty of Lisbon: Half Way toward a Common Investment Poli-
cy’ (2010) 21 EJIL 1049, 1064-1065.

51. Article 207 TFEU does not distinguish between the different fields of the Common Com-
mercial Policy in terms of the nature of competence, nor does Article 3 TFEU limit its scope
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As a result, the simplification and exclusive nature of EU competence over com-
mercial aspects of IP presents a major step towards a uniform external represen-
tation in matters of IP law. A basic objective of the reform of the Common Com-
mercial Policy was to grant competence to the Union to participate in the WTO
and negotiate future amendments to WTO Agreements. Consequently, there is
no doubt that that the entire scope of the TRIPS Agreement, as well as any future
agreement on IP protection falls now under EU exclusive competence.

3.2. The impact of exclusivity on the legal effects of the TRIPS
Agreement

The establishment of exclusive competence does not automatically mean that the
EU can decide on the legal effects of the patent provisions of the TRIPS Agree-
ment. The TRIPS Agreement remains an international agreement that was con-
cluded as a mixed agreement, hence binding both the EU and its Member States
internationally. More importantly, the impact of exclusive external competence
under the Common Commercial Policy should not be broadly interpreted as af-
fecting the exercise of Member State internal concurrent powers in the field of IP
protection.>? Even though the EU can adopt international agreements on a spe-
cific subject matter, this does not signify that the EU obtains exclusive powers
to regulate in this field in the internal market, as exclusivity under the Common
Commercial Policy is relevant only for relations with third countries.

Nevertheless, the existence of exclusive external competence brings the TRIPS
Agreement, including its patent provisions, within the scope of Union law, and
requires the EU to determine its legal effects. The determination of the legal ef-
fects of mixed agreement depends on whether their provisions fall within the
scope of EU law. Turning now to the determination of the scope of EU law, the
Court has repeatedly emphasised that the provisions of a mixed agreement,
which cover an area that is covered “in large measure” by EU legislation, fall
within the scope of Union law.>® However, the discussion concerning the level

to trade in goods. Besides, Article 207 TFEU does away with Article 133(5)(4) EC Treaty,
which retained the right of the Member States to maintain and conclude agreements with
third countries. See also J. Ceyssens, ‘Towards a Common Foreign Investment Policy? - For-
eign Investment in the European Constitution’, (2005) 32 LIEI 259, at 286-287.

52. M. Cremona, ‘A Constitutional Basis for Effective External Action? An assessment of the
provisions on EU External Action in the Constitutional Treaty’, EUI Working Paper 2006/
30, at 32.

53. Commission v. France (Etang de Berre), see above note 23, paras. 29-30; Merck Genericos, see
above note 8, para 33; Case C-459/03, Commission v. Ireland (Sellafield) (2006) ECR I-4635,
paras. 99-106.
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of legislative activity that is of ‘sufficient importance’ to bring a provision of a
mixed agreement within the scope of EU law is only important for provisions
falling under shared competence.

Areas of EU exclusive competence fall within the scope of Union law, irrespec-
tive of whether the Union has legislated in this field.>* The determination of the
scope of Union law, and subsequently of the legal effects of a provision found
in a mixed agreement, arises within the context of the obligation of Member
States and Union institutions to perform mixed agreements under Article 216(2)
TFEU.> Hence, given that the implementation of a mixed agreement follows the
division of powers between the EU and the Member States, Member States have
an obligation to perform the parts of a mixed agreement falling under EU exclu-
sive competence. Member States shall not jeopardise the fulfilment of EU inter-
national obligations, and hence they are pre-empted from taking any action in a
field of exclusive competence, irrespective of whether the EU has exercised its
competence or whether national legislation actually conflicts with EU rules.>®

Moreover, the fact that EU competence has become exclusive after the entry into
force of the TRIPS Agreement does not negate the impact of exclusive compe-
tence on the determination of the legal effects of the TRIPS in the future. The
fact that the TRIPS Agreement was concluded as a mixed agreement, binding on
both the Member States and the EU, is still relevant for determining its interna-
tional law effects, and more importantly the EU and Member State international
responsibility.>” Without prejudice to the international responsibility of Member
States for violations of the TRIPS Agreements under the WTO, Articles 216(2)
TFEU and 4(3) TEU create only internal, EU legal effects. >® Hence, Member

54. Eeckhout, see above, note 14, at 285-286.

55. Commission v. France (Etang de Berre), see above note 23; Commission v. Ireland, see above note
57, paras. 16, 18, 19.

56. R. Schiitze, ‘Supremacy Without Pre-Emption? The Very Slowly Emergent Doctrine of Com-
munity Pre-Emption’ (2006) 43 CMLR 1023, at 1037-1038. Cremona, see above note 32, at
129.

57. On EU and Member State international responsibility for WTO law violations see indica-
tively P. Eeckhout, ‘The EU and its Member States in the WTO- Issues of Responsibility’ in
L. Bartels & F. Ortino (eds), Regional Trade Agreements and the WTO System (OUP, 20006); F.
Hoffmeister, ‘Litigating against the European Union and Its Member States - Who Responds
under the ILC’s Draft Articles on International Responsibility of International Organiza-
tions?’ in (2010) 21 EJIL 723.

58. Koutrakos, see above, note 25, p. 185; P. Kuijper & E. Paasivirta, ‘Further Exploring Inter-
national Responsibility: The European Community and the ILC's project on responsibility
of international organizations’, (2004) 1 International Organizations Law Review 111, at 134.
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States incur Union law obligations as regards the fields of mixed agreements that
fall under EU exclusive competence, which are dependent on the time EU com-
petence becomes exclusive, rather than the time when an agreement was con-
cluded.

Consequently, EU exclusive competence over the TRIPS Agreement means that
the Court of Justice can no longer offer any discretion to Member States to de-
termine the legal effects of the patent provisions of the TRIPS Agreement. The
jurisprudence, which the Court developed in Dior and Merck, cannot be applied
any longer in the field of the TRIPS Agreement, although it remains relevant for
determining the legal effects of mixed agreements in other fields of shared com-
petence. Hence, the Court of Justice has to decide whether the patent provisions
of the TRIPS Agreement have direct effect, and, more importantly, how national
laws have to be interpreted in order to secure their consistent interpretation with
the TRIPS Agreement.

3.3. Determining the legal effects of the TRIPS patent provisions:
The Daiichi Sankyo case

The re-determination of the legal effects of the patent provisions of the TRIPS
Agreement does not only have doctrinal significance, but has significant practical
implications. It presents a topical and pragmatic question, which can have wide
consequences for the resolution of patent disputes in the future. In that respect,
the Daiichi Sankyo case> presents a unique opportunity for the Court to clarify its
jurisdiction over the TRIPS patent provisions and determine their specific legal
effects.

In this case, the claimant Daiichi Sankyo Company Limited holds since 1986 a
Greek national patent for a chemical compound that constitutes a new inven-
tion and is protected by a supplementary protection certificate for pharmaceu-
tical patents, issued by the Greek Intellectual Property Organization (IPO) in
2006. However, under Greek patent law the European patents that protected
pharmaceuticals and were issued based on applications filed before 7.10.1992
were considered void in Greece and for the same period patents were granted in
Greece only for the method of production of pharmaceuticals and not for phar-
maceuticals as such. ¢° In particular, when Greece acceded to the EPC, it made

59. See above, note 9.

60. Article 167, para 2(a) (O] EPO 1986, 200), provides that “European patents, in so far as
they confer protection on chemical, pharmaceutical or food products, as such, shall, in ac-
cordance with the provisions applicable to national patents, be ineffective or revocable; this
reservation shall not affect protection conferred by the patent in so far as it involves a proc-
ess of manufacture or use of a chemical product or a process of manufacture of a pharma-
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the reservation provided for in Article 167 (2)(a) according to which European
patents are granted only for the method of production and not for pharmaceuti-
cal products as such.

The defendant, DEMO AVEEF, obtained a marketing authorisation from the
Greek National Organisation of Pharmaceuticals to place in the Greek market a
medicine that contains quantitatively and qualitatively the same active ingredi-
ents as Daiichi’s patented chemical compound. DEMO AVEEF argued that plac-
ing its medicine in the Greek market does not infringe the claimant’s patent and
supplementary protection certificate, because their patent was issued in 1986
and, hence, according to Greek patent law at the time, it protects only the method
of production of the pharmaceutical and not the product as such. However, the
claimant argues that such an interpretation of national patent law would be in
breach of the prohibition of discriminatory treatment of patent rights as regards
fields of technology of Article 27(1) TRIPS, according to which “patents shall be
available for any inventions, whether products or processes, in all fields of tech-
nology”.

Within this context, the national court had to identify the scope of protection
offered to pharmaceutical patents granted in Greece before 7.10.1992, the dura-
tion of which is stretching after the expiry of the reservation provided for in Arti-
cle 167(2)(a) EPC. In other words, in cases where the patent was filed to protect
the invention of a pharmaceutical, however because of the time of the filing of
the application, it protected only the process of manufacture of the pharmaceu-
tical, the question arises whether after the adoption of TRIPS, the patent also
protects the pharmaceutical product as such, or whether it still protects only the
process of manufacture of the pharmaceutical.

The national court referred the case to the Court of Justice, asking explicitly from
the CJEU to identify the legal effects of the patent provisions of the TRIPS Agree-
ment. In its first question, the national court asks if Member States can still de-
cide according to national law whether Article 27 TRIPS has direct effect and
how it should be interpreted.®! Hence, the Court of Justice has the opportunity to
declare that Merck Genericos®? is not good law for determining the legal effects of

ceutical or food product”. This reservation ceased to have effect after 7 October 1992 (O]
EPO 1992, 301).

61. “Does Article 27 of the TRIPS Agreement setting out the framework for patent protection
fall within a field for which the Member States continue to have primary competence and, if
so, can the Member States themselves accord direct effect to that provision, and can the na-
tional court apply it directly subject to the requirements laid down by national law?”.

62. See above, note 8.
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Article 27 TRIPS and, as a matter of fact, any other TRIPS provision as well as of
the provisions of the Paris Convention incorporated by reference into TRIPs.%3

By establishing its jurisdiction to decide upon the legal effects of Article 27
TRIPS, the Court will have to answer firstly whether this provision can have
direct effect in the Union legal order. Bearing in mind the long-standing case
law of the Court of Justice on the direct effect of WTO norms, including TRIPS
provisions,® it is highly unlikely that the Court reverses its previous jurispru-
dence and declares Article 27 TRIPS directly applicable. Nevertheless, similar to
Hermes, Dior and the rest of the trademark cases based on the TRIPS,®® the Court
can decide how national law can be interpreted consistently with the TRIPS
Agreement.

The importance of the principle of consistent interpretation and the broad pow-
ers it confers to the Court in matters of patent law is clearly illustrated by the sec-
ond question asked by the national court in Daiichi Sankyo. More specifically, the
national court asks the CJEU to determine the temporal scope of patent protec-
tion under the TRIPS Agreement and to identify what is the extent and content of
that protection.®® Hence, if the Court exercises its jurisdiction, and in particular
if it answers the second sub-question, it will interpret one of the core provisions
of patent law, concerning patentability and the prohibition of discriminatory
treatment of patent rights as regards fields of technology. As a result, by exercis-

63. Article 2(1) TRIPs incorporates articles 1-12 and 19 of the Paris Convention for the protec-
tion of industrial property. However, the Paris Convention did not set a harmonised suprana-
tional set of norms and principles. With the exception of compulsory licensing requirements,
it was restricted to basic principles for securing readier access to the patent systems main-
tained by different contracting parties (principle of national treatment, principle of priority
and principle of independence).

64. See above, notes 15 and 16.
65. See above, note 33.

66. “Under Articles 27 and 70 of the TRIPS Agreement, do patents covered by the reservation
in Article 167(2) of the 1973 Munich Convention which were granted before 7 February
1992, that is to say, before the above agreement entered into force, and concerned the in-
vention of pharmaceutical products, but which, because of the aforementioned reservation,
were granted solely to protect their production process, fall within the protection for all pat-
ents pursuant to the provisions of the TRIPS Agreement and, if so, what is the extent and
content of that protection, that is to say, have the pharmaceutical products themselves also
been protected since the above agreement entered into force or does protection continue to
apply to their production process only or must a distinction be made based on the content of
the application for grant of a patent, that is to say, as to whether, by describing the invention
and the relevant claims, protection was sought at the outset for the product or the produc-
tion process or both?”
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ing its jurisdiction and offering a uniform interpretation of the patent provisions
of the TRIPS Agreement, which it is obliged to do according to the principle of
consistent interpretation, the Court of Justice can become a new actor influenc-
ing the scope of substantive patent protection in the EU.

4. The implications of a CJEU interpretative jurisdiction
over TRIPS on the development of EU patent rules

4.1. The lack of harmonisation of EU patent law

Considering the existence of EU patent law, the CJEU observed in Merck Genericos
that ‘as [Union] law now stands, there is none’.®” Nevertheless, this does not sig-
nify that there are no uniform rules on patents in the EU. All 27 Member States
have acceded to the EPC, which established the European Patent Organisation
(EPO) and a system of law for granting patents for inventions.®® Thus, national
laws of EU Member States are de facto harmonised in the field of patentabili-
ty and validity but only as regards the grant of patents.®® Issues of validity and
infringement’? after the patent grant are matters for national law and national
courts. So, any national court can declare European patents invalid or having
been infringed, but national judgments are valid only in the territory of the coun-
try where the court sits.

But even in the fields covered by the EPC, uniformity is not always present. In
many instances the EPO, its Board of Appeal and national authorities interpret
the EPC and their implementing national patent law in diverging ways.”* Al-

67. Merck Genericos, see above note 8, para. 40.

68. According to article 1 EPC “The EPO grants patents by a centralised procedure with uniform
conditions, but once granted the patents become national and subject to the divergent na-
tional laws of EPO-Member States”.

69. Articles 52-57 EPC.

70. Such issues are the determination of acts which constitute infringement, the effect of pros-
ecution history on interpretation of the claims, remedies and infringement or bad faith en-
forcement, equitable defences, the coexistence of a European patent and a national patent
for identical subject-matter, ownership and assignment, extension to patent term for regula-
tory approval. See V. Rodriguez, ‘From National to Supranational Enforcement in the Euro-
pean Patent System’ (2012) 34 E..P.R. 402.

71. The implications of such inconsistent interpretation have been apparent for more than two
decades, when in the Epilady cases courts of five members states found that the patent was
infringed and courts in four other Member States ruled otherwise. Improver Copr. et al. v Ray-
mond Industries Ltd, et. al. (1990). IIC, 21, 561-571, 572-580; 582-585;586-589;589-591;
857-859; 860-868 (1992) IIC 23 391-394; 394-397; (1993) IIC, 24, 388-390; 803-804;
832-838; 838-845. For a discussion of these cases see H. Marshall, ‘The Epilady Case and Is-
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though national courts are forced into a legal comparative interpretation by tak-
ing each other’s case law into practical consideration,’? many national authori-
ties remain hesitant to analyse each other’s decisions and pursue a uniform inter-
pretation, thus leading to contradictory outcomes and fragmentation.”® In other
cases, it is the differences in legal traditions and policy choices that lead to differ-
ent results, despite acknowledgement of foreign contradicting decisions.”* Final-
ly, practicalities such as different evidence, experts or legal argumentation used
in different jurisdictions may lead to contradictory decisions.”

The lack of uniform interpretation of patent law and the absence of a common
European litigation scheme to deal with infringement and validity of patents

sues at Stake’, Enforcement of Intellectual Property Rights and Patent Litigation, EPO, script
vol. 6, Munich, 2002, at 368-428. For a review of the different approaches between the
EPO and national authorities see A. Howes, ‘Disaster Pending? EPO v English Court of Ap-
peal on Excluded Subject Matter’, (2008) 08/07 WIPR, at 25-26.

72. For example, in the UK section 130(7) 1977 UK Patent Act (as amended) instructs judges
in the UK to construe certain provisions “as nearly as practicable [to have] the same effects
in the United Kingdom as the corresponding provisions of the European Patent Convention,
the Community Patent Convention and the Patent Co-operation Treaty have in the territories
to which those Conventions apply”. In Germany, the German Federal Supreme Court held
in Walzenformgebungsmaschine (BGH, Xa ZB 10/09, 15/04/2010), that German courts are
required to consider decisions of the EPO and other national courts and where appropriate
address the reasons leading to a diverging result in the earlier decisions.

73. See Novartis AG and Cibavision AG v. Johnson & Johnson Medical Ltd and other (2009/2010)
(courts in France and the Netherlands found the patent valid, whereas courts in the UK
and Germany found otherwise). In Document Security System v. European Central Bank,
the patent was upheld in Germany, the Netherlands and Spain, while was invalidated in
the United Kingdom([2008] EWCA Civ 192 [19 March 2008]), Austria, Belgium and
France (Court of Appeal, Paris, France, 17 March 2010, Case No. 08/09140). In An-
giotech Pharmaceuticals v. Conor Medisystems, Inc. the Dutch court invalidated the patent,
(2007/101 BIE), whereas the UK House of Lords found otherwise ([2008] UKHL 49).
In Muller v. Hilti the German courts decided that the European patent was not infringed,
whereas the Swiss and French courts decided otherwise. See also Rodriguez, above note
70, at 403-404; S. Luginbuehl, European Patent Law; Towards A Uniform Interpretation, (Ed-
ward Elgar, 2011) at 3-6.

74. See the debate concerning the exclusion from patentability of computer programs ‘as such’
Aerotel Ltd. v. Telco Holdings Ltd. and Macrossan’s Application (2006) EWCA Civ 1371;
T0154/04 Duns Licensing Associates/Method of estimating product distribution (15 No-
vember 20006).

75. For example Lord Justice Jacob stated that “Coherence of the EPS requires that as far as pos-
sible different courts should try to follow each other [...] Of course, this is not so if the cases
turn on different points (e.g. different prior art) or different evidence”, Unlin Beheer BV b
Berry Floor NV, (2007) EWCA Civ 364; (2007) Bus. L. R. 1140 at 36.
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has significant undesirable implications. Patentees and their competitors end up
litigating the same case in several jurisdictions, under different procedural and
evidentiary rules with uncertain timing of outcomes. This is not only costly for
rightholders, even to a prohibitive extent for medium sized enterprises, but also
for Member States, as multiple proceedings and conflicting decisions can arise.
The inconsistencies regarding the interpretation of harmonised patent law and
the differences among the national patent litigation systems lead to forum shop-
ping, with the injustices that this may bring, and, more importantly, create legal
uncertainty within the internal market, thus influencing business decisions relat-
ing to licensing, investments, production and marketing of patented products.

4.2. The prospects for a EU Patent with Unitary Effect and a Unified
Patent Court

Given the economic significance of patents and the problems that arise from the
current regime, it is not surprising that an EU patent system has been debated
since the 1960s.”® What is surprising is that all the proposed plans have found-
ered due to disagreements over translations and jurisdictional arrangements.””
Of course, the lack of success in patent harmonisation may also be attributed to

76. In 1959 Hans vor der Groeben proposed to create a common system of patent law of the
European Economic Community. Since then, many legislative initiatives have taken place:
1975 Convention for the European Patent for the Common Market (i.e. Community Patent
Convention); Protocol on the Settlement of Litigation Concerning the Infringement and Va-
lidity of Community Patent, O] 1989, L 401/34; Green Paper of 24 June 1997, “Promoting
Innovation Trough Patents — Green Paper on the Community Patent and the Patent System in
Europe”, COM(1997) 314 final; Communication from the Commission of 5 February 1999,
“Promoting Innovation Trough Patents - Follow-up to Green Paper on the Community Pat-
ent and the Patent System in Europe”, COM(1999) 42 final; Proposal of 1 August 2000 for a
Council Regulation on the Community Patent, COM(2000) 412 final, O] 2000, C 337/278;
Council doc. No.16133/09 Add. 1 of 27 November 2009, Proposal for a Council Regulation
on the Community Patent — General Approach.

77. Indicatively see the comments of the Max Planck Institute for Intellectual Property, Com-
petition and Tax Law on the 2009 Commission Proposal for the Establishment of a Unified
Patent Judiciary, 40 IIC 81 (2009). O. Bossung, Riickfithrung des européischen Patentrechts
in die Europédische Union” (1995) GRUR Int. 923; O. Bossung, “Unionspatent statt Gemein-
schaftspatent - Entwicklung des européischen Patents zu einem Patent der Europaischen
Union”, (2002) GRUR Int. 463; T. Jaeger, ‘The EU Patent: Cui Bono et Quo Vadit?, (2010)
47 CMLR 63; H. Ullrich, ‘National European and Community Patent Protection: Time for
Reconsideration” in A. Ohly & D. Klippel (eds.) Geistiges Eigentum und Gemeinfreiheit (Mohr
Siebeck, 2007), at 61; H. Ullrich, ‘Patent Protection in Europe: Integrating Europe into the
Community or the Community into Europe’, (2002) 8 Eur. L. J. 433.
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the success of the EPO in terms of sheer numbers of patent applications filed.”8
Nonetheless, as indicated above, a Union patent system which could deliver low-
er costs, legal uniformity, certainty, efficiency and elimination of forum-shop-
ping is needed.

Currently renewed efforts have been made to establish a European Patent with
Unitary Effect (EPUE) 7° and a single system for patent litigation as well as a Uni-
fied Patent Court.8 Without engaging into a detailed analysis of the proposed
system, which takes the form of enhanced cooperation in 25 out of 27 Mem-
ber States, it is worth pointing out that in its current form the proposal does not
guarantee the establishment of truly uniform rules.®!

Firstly, important substantive issues are left outside of the scope of the proposed
Unified Patent Protection. 8 The proposed Uniform Patent Protection Regulation
(proposed UPP Regulation)®® contains substantive rules on the unitary effect of

78. Only in 2011 there were 244,447 applications and 62,112 patents granted. EPO Annual Re-
port 2011, available at http://www.epo.org/about-us/office/annual-report/2011/
statistics-trends.html. Last access June 10, 2013.

79. Proposal for a Regulation of the European Parliament and the Council implementing en-
hanced cooperation in the area of the creation of unitary patent protection of 13 April
2011, COM (2011) 215 final, as revised by “Presidency compromise text”, Council, Doc.
11831/11 (Presse 184, PR CO 45).

80. Draft agreement on a Unified Patent Court and draft Statute - Revised Presidency text,
Document no 16741/11, Council of the European Union, Brussels, 11 November 2011,
available at: http://register.consilium.europa.eu/pdf/en/11/st16/st16741.en11.pdf.
Draft Agreement on the Creation of a Unified Patent Court — Guidance for future work,
Doc. 17539/11 of 24 November 2011 (Henceforth Draft UPC Agreement).

81. For a description and critic of the processes that led to this initiative see T. Jaeger, ‘All back
to square one? An Assessment of the latest proposals for a patent and court for the internal
market and possible alternatives’, (2012) 43IIC (forthcoming); M. Lamping, ‘Enhanced Co-
operation - a proper approach to market integration in the field of unitary patent protec-
tion?"”’(2011) 42 IIC 879, Luginbuehl, see above note 72, at 185-192.

82. For an elaborate analysis see H. Ullrich, ‘Harmonizing Patent Law: The Untamable Union
Patent’, in M. Chr. Jannsens & G. Van Overwalle (eds.), Harmonization of European IP Law.
From European Rules to Belgian Law and Practice (Bruylant, 2012).

83. Proposal for a Regulation implementing enhanced co-operation in the area of the creation
of unitary patent protection of 13 April 2011, COM(2011) 215 final, as revised by a “Presi-
dency compromise text” of 23 June 2011, see Council Doc. 11328/11 as agreed upon on 27
June 2011, see Council, Doc. 11831/11 (Presse 184, PR CO 45) (henceforth Proposed UPP
Regulation).
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the patent,® the definition of infringing acts,® the limitation to protection®® and
the principle of exhaustion.®” However, it does not address the issues of prior
user rights, or the unitary patent as an object of property (assignments, voluntary
licenses)®® as well as compulsory licenses and government use.®’ Different prior
user rights under national law are important for process inventions and for bal-
ancing the patent system,’® whereas 25 national laws determining the require-
ments for assignments and licenses, the effects on existing licenses, the admissi-
bility of restricted licenses and the legal quality of such restrictions could impose
a substantive burden on trade and competition.”® Moreover, it would be practi-
cally impossible to obtain compulsory licenses covering the territory of enhanced
cooperation, given that interested market actors would have to go through differ-
ent national systems. Besides, any compulsory license granted under national law
could be at odds with the proposed UPP regulation, since compulsory licenses
affect the very essence of IP rights.

Secondly, in parallel to the EPUE, for which infringement, limitations and its ex-
haustion will be harmonised under the current scheme, there will be three other
types of patents within the Union. These are the national patents, the “old” Euro-
pean patents granted by the EPO, for which the parties wish to keep a bundle of
national patents,” and the European patents granted by the EPO, which do not
have a unitary effect. The latter patents will consist of territorially fragmented
national rights, which are harmonised as to the conditions of their grant, the sub-
stance and the scope of exclusivity they confer upon their owner.”3

Thirdly, with Spain and Italy not participating in the enforced co-operation, the
European Union is partitioned in three territories. Two Member States are ex-

84. Article 3, Proposed UPP Regulation.

85. Articles 6 and 7, Proposed UPP Regulation.
86. Article 8, Proposed UPP Regulation.

87. Article 9, Proposed UPP Regulation.

88. Article 10, Proposed UPP Regulation.

89. Recital 9a, Proposed UPP Regulation.

90. Different prior user rights contribute to lowering the social costs of the grant of an abso-
lute exclusivity, whose purpose (i.e the stimulation of innovation) has already been accom-
plished by the prior user. See Ullrich, above note 82, fn. 111.

91. Ullrich, see above note 82, at 36-37.

92. See Article 58 (3) Draft UPC Agreement, which establishes an opt out route for European
patents existing at the time of the entry into force of the Agreement.

93. Article 14f-14i Draft UPC Agreement subjects patents granted by the EPO to a uniform law
of patent infringement.
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cluded from the development of patent policy, thus not comprising the internal
market as such. It only shifts the national borders and thus the effects of territo-
rial segmentation remain. Although enhanced cooperation has been achieved in
the past in other fields of EU law, the internal market has always been a field
where legislative initiatives applied to the entire territory of the EU. Next to the
issues of legality concerning the procedure of enhanced cooperation,’* the lack
of enhanced cooperation in the internal market can be explained by the fact that
it creates an additional threat for economic, social and territorial cohesion in the
internal market, it constitutes a barrier to or amount to discrimination in trade
between Member States and may distort competition.

As a result, the proposals regarding the EPUE and the UPP are not able to achieve
complete harmonisation in the field of patent law, at least it their current form.
Besides, given the technical and political complexities surrounding this field, it is
still unclear if and when legislation will actually be approved.®®

4.3. The role of the CJEU in the harmonisation of patent law in the EU

The interpretative jurisdiction of the CJEU over the TRIPS agreement plays a cru-
cial role for filling in the gaps that the creation of the EPUE introduces and ensur-
ing common standards for different types of patent rights in the EU. While the
political issues surrounding the establishment of a unified patent court are be-
ing debated, the TRIPS agreement and Article 207 TFEU provide the CJEU with
the opportunity to establish uniform rules on patent protection in the EU. Al-
though it cannot contribute to the reduction of litigation costs, at least initially,
the CJEU'’s jurisdiction over TRIPS provisions can promote legal certainty, and
the establishment of uniform and comprehensive patent protection in the EU that
would be attractive to the industry and conducive to technological progress.

94. Lamping, see above note 81, at 884; Jaeger, see above note 81, at 4-6.

95. Supposedly, the only remaining obstacle is the decision of the seat of the Unified Patent Court
(http://www.europarl.europa.eu/pdfs/news/expert/infopress/20111219IPR34540/20111
219IPR34540_en.pdf) last access June 10, 2013. However, it appears that there are further
open political matters (See indicatively the discussions at the UK House of Commons Europe-
an Scrutiny Committee, available at http://www.publications.parliament.uk/pa/cm201012/
cmselect/cmeuleg/ucl799ii/uc1799ii.htm last access June 10, 2013. Confideration of Swed-
ish Enterprise Letter to Sweden’s Prime Minister, 11 June 2012, available at https://docs.
google.com/file/d/0B_U9nV8-MjxrSFBiemZmdEp1 MKE/edit?pli=1 last access June 10,
2013). The 3169th meeting of the Council of the EU in Competitiveness configuration (In-
ternal Market, Industry, Research and Space) held in Brussels on 31 May/1 June 2012 failed
to end the process of drafting and implementing a unified European patent infrastructure. The
final result was that the decision on the seat of the central division of the EU Unified Patent
Court is said to be taken by the European Council at its meeting on June 28 and 29, 2012.
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Indeed, the TRIPS Agreement standardises substantive patent law and proce-
dures for its enforcement. It has been argued that “the result [for the patents pro-
visions of the TRIPS Agreement] is impressive, in that the scope and coverage of
the section are comprehensive, and makes TRIPS the most important multilateral
statement in this field”.”° The TRIPS Agreement defines patents, albeit indirectly,
it introduces a non-discrimination principle and sets a general restriction to the
general principle of eligibility to be patented, as well as more “focused” excep-
tions.”” Article 29 introduces the “person skilled in the art” test for the satisfac-
tion of the disclosure requirement. More importantly, the agreement also deline-
ates the rights conferred to product patents and process patents®® and introduces
a general exception” and a list of specific exceptions (compulsory licences)!®° to
the exclusive rights of patent owners. It also provides a relative freedom to transfer
or assign patent rights,'°! it requires that any decision to revoke or forfeit a patent
must be subject to judicial review!%? and sets the minimum term of protection.!®

Of course, the TRIPS Agreement is a minimum standards agreement that aims
at harmonising the national laws of the WTO Members, yet without establish-
ing uniform rules.'%* It has left many legal concepts undefined, which naturally
leaves gaps to be filled by national legislation. Article 27(1), for example, states
that “[platents shall be available for any inventions, whether products or proc-
esses, in all fields of technology, provided they are new, involve an inventive step
and are capable of industrial application”, without defining “novelty”, or what
constitutes an “invention”. In that respect, WTO Members have latitude in deter-
mining the appropriate method of implementation, within TRIPS parameters.

Despite the broad flexibilities and minimum standards approach taken in the
TRIPS agreement, it can contribute significantly to patent harmonization in the
EU. First, although the TRIPS agreement is very broad as regards the subject mat-

96. D. Gervais, The TRIPS Agreement, Drafting History and Analysis, (Sweet & Maxwell, 2010), at
336-337.

97. Article 29, TRIPS.

98. Article 28, TRIPS. Article 38 TRIPS is also designed to allow the enforcement of process
patents, or a process claim in a patent covering both a product and a process, in cases where
direct evidence of the use of the patented process is not available.

99. Article 30, TRIPS.
100. Article 31, TRIPS.
101. Article 28, TRIPS.
102. Article 32, TRIPS.
103. Article 33, TRIPS.
104. Article 1(1), TRIPS.
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ter of patent protection, it contains specific rules on prior users’ rights and excep-
tions, including in particular compulsory licenses, which are subject matters left
outside the scope of the UPP Regulation. As Article 1 TRIPS requires that WTO
members “give effect” to its provisions, which signifies that a WTO member
should take all reasonable measures to ensure consistency between domestic law
and the agreement,!% the CJEU can use its interpretative jurisdiction to establish
common minimum rules with regard to the subject matters that were left outside
the scope of harmonization in the context of the EPUE.

Secondly and more importantly, the jurisdiction of the CJEU to interpret TRIPS
provisions uniformly across the EU can contribute to minimum harmonisation
of different types of patent rights. More specifically, the Court’s interpretative
jurisdiction can result in the establishment of minimum, uniform standards of
protection for EPUEs, national patents, as well as European patents granted by
the EPO without unitary effects. As the Court held in Hermes and Dior, “where
a provision can apply both to situations falling within the scope of national law
and to situations falling within the scope of [Union] law, it is clearly in the [Un-
ion] interest that, in order to forestall future differences of interpretation, that
provision should be interpreted uniformly, whatever the circumstances in which
it is to apply.”!% Considering that the UPP Regulation will be part of Union law,
the Court of Justice can employ the TRIPS agreement in order to determine the
standards of protection under national and EPO-granted patents by reference to
the standards of protection of EPUEs, so as to ensure uniform implementation of
the TRIPS agreement in the EU.

In addition, the CJEU can mitigate the danger that arises from the existence of
parallel adjudication regimes for patent protection. The establishment of the Uni-
fied Patent Court with jurisdiction over EPUEs, but not over the infringement of
national or EPO-granted patents without unitary effect!” may actually result in
competition among jurisdictions. The Unified Patent Court and national courts
will be aware that in reaction to their rulings, parties may switch to the patent
system “run” by the court giving the more “desirable” rulings.!%® At a first glance
such judicial competition cannot be remedied by the CJEU, as it will hold compe-
tence over matters related to the EPUEs,!%° but cannot review national laws on
patent infringement given the lack of harmonising secondary legislation. Never-

105. Gervais, see above note 96, at 163.

106. See above, note 29.

107. Articles 3 and 15 Draft UPC Agreement.
108. Ullrich, see above, note 82.

109. Article 14b Draft UPC Agreement.
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theless, by allowing the CJEU to determine whether national courts abide by the
TRIPS when they adjudicate patent infringement cases, the CJEU can act as the
single, ultimate judicial authority in the EU, ensuring coherence and consistency
in the interpretation of the different regimes of patent infringement rules.

Consequently, the CJEU’s interpretative jurisdiction over the TRIPS can con-
stitute a significant tool in the process of establishing a complete and uniform
framework for patent protection in the EU. Despite the minimum standards ap-
proach of the TRIPS agreement, the CJEU can use its interpretative jurisdiction in
order to fill in the gaps that the recent initiatives left open and ensure coherence
and consistency in the application of the different regimes of patent protection in
the EU.

5. Conclusions

The road towards uniform patent protection in the EU is filled with traps. In the
past two decades EU institutions and Member States have been unable to present
a simple, efficient and appropriate legal framework providing sufficient and ef-
fective patent protection in the EU. The recent initiatives for the establishment
of EPUEs and a Unified Patent Court merely reflect and multiply the legal com-
plexities concerning patent protection in the EU.

In that respect, the first trap lies in the determination of the actors and sources
of law relevant for patent protection in the EU. In addition to the existing (and
proposed) layers of patent protection, it is necessary to consider the CJEU’s in-
terpretative jurisdiction over the patent provisions of the TRIPS agreement. The
establishment of EU exclusive competence over commercial aspects of IP under
Article 207 TFEU brings the TRIPS agreement within the scope of Union law,
irrespective of the existence of secondary Union rules on patent protection. As a
result, the Court of Justice can no longer offer any discretion to Member States to
determine the legal effects of the patent provisions of the TRIPS Agreement, and
its jurisprudence under Dior'!® and Merck!!! cannot be applied any longer in the
field of the TRIPS Agreement. In that respect, the CJEU acquires significant pow-
ers to determine whether national (and in the future Union) patent rules are to be
interpreted consistently with the TRIPS.

The second trap lies in the proper identification of the impact of the CJEU’s inter-
pretative jurisdiction over TRIPS on patent law harmonisation. On the one hand,
it would be at least naive to consider that the creation of the EPUE and the Uni-
fied Patent Court result in uniform patent protection in the EU, thus rendering

110. See above, note 29.

111. See above, note 8.
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the CJEU’s interpretative jurisdiction over TRIPS obsolete. Even if the new patent
protection and litigation system is successful, the existence of multi-layered and
multi-jurisdictional patent protection can result in inconsistencies and fragmen-
tation, which the CJEU can remedy via the use of its interpretative jurisdiction
overt the TRIPS. On the other hand, the power to interpret the TRIPS is not a
panacea. It does not result in the establishment of uniform substantive rules, as
the TRIPS is a minimum standards agreement, while its success depends on the
number and subject matter of the actual cases that will reach its jurisdiction un-
der the preliminary reference procedure.

Recognising the constitutional function of the CJEU within the EU legal order,
the CJEU'’s interpretative jurisdiction overt the TRIPS rather presents a valuable
tool in ensuring coherence and consistency in the application of the different re-
gimes of patent protection in the EU.



Rethinking gene patents

Richard Spinello and Sarah Cabral

1. Introduction

The dispute over gene patents has intensified in recent years thanks to several
prominent legal cases and an anticipation that genomics will soon deliver on its
promises of new drugs and therapies. We propose to analyze this debate prima-
rily from a moral perspective. We also consider the policy perspective and in par-
ticular the suitability of international intervention. Are the stakes high enough
to warrant adjustment to the international intellectual property trade agreement
knows as TRIPS in order to prevent further patenting of the human genome? We
maintain that while gene patents are legally and morally suspect, such multilat-
eral intervention would be inadvisable. The complexities of this issue cannot be
sorted out without understanding something about human genomics, and so we
begin with this topic.

Cells are the basic units of all living organisms. Within cells are the nuclei or life
force of the cells. DNA and RNA are the nucleic acids found in an organism'’s
cells, and DNA is the molecule that stores genetic material. There is about six
feet of DNA within the nucleus of every cell. DNA is composed of genes, which
are really “stretches” or strains of that DNA. Genes are organized into chromo-
somes and it is through chromosomes that genetic information is transmitted. A
human’s chromosomes contain approximately 30,000 genes, and this complete
set of genes is known as the human genome (Klug and Cummins, 1996). These
genes contain the biological information necessary for making certain proteins.
In effect, each gene is analogous to a sentence with a four-letter alphabet, A, T, C,
and G (representing the nucleotide bases that form the genes: adenine, thymine,
cytocine, guanine) which combine in pairs to communicate with the cell and in-
struct its development in certain ways. It’s this genetic information, for example,
that instructs cells to make black hair instead of brown hair (Mitchell, 2004).

The Human Genome Project mapped and sequenced these genes. This effort has
enabled genetic testing and also created opportunities for various gene therapies.
Through a blood test or tissue sample it is possible to determine aspects of an
individual’s genetic status, which, in conjunction with the human genome map,
will allow doctors to determine if an individual has defective genes that predis-
pose that individual to a chronic illness. For example, researchers have isolated
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two genes, BRCA 1 and 2, which function to suppress breast tumors. When a
problem or mutation occurs with either of these genes, breast cancer can be the
result. Once genetic diseases have been diagnosed the goal is to develop therapies
that correct the mutation. Consider the disease known as phenylketonuria that
is triggered by a mutation to a gene that breaks down the molecule called phe-
nylalanine which can cause brain damage if it builds up in the bloodstream. The
optimal cure is to repair this defective gene so that the person’s metabolism is
restored to a normal state (Zimmer, 2012).

Cancer has been at the forefront of genetic research and medicine since the map-
ping of the human genome was completed and published in 2003. Scientists are
now convinced that cancer is a genetic disease: it originates in a genetic muta-
tion that is promoted by environmental factors. Genomics has led to limited suc-
cess in cancer treatment such as PLX4032 which inhibits the activity of mutated
proteins in patients with melanoma and causes those cells to die (Carr, 2010).
Many similar therapies are on the horizon and the whole biotech industry stands
to gain, but who appropriates the value from these discoveries depends to a large
extent on how the issue of gene patents is resolved.

2. Patenting the genome: precedents and antecedents

Patents are controversial but necessary. Most forms of technological investment
require significant investment and inventors need the reward of a patent, or some
sort of protection for their investment as an inducement to commit capital. Pat-
ents give inventors a property right in their innovation so that they can appropri-
ate the value of their added value without interference from free riders. Without
patents, competitors would enter the market and free from the burden of paying
for research costs force the price down to the marginal cost of production, mak-
ing it exceedingly difficult for the innovator to recover his costs. Thus, the patent
system prevents others “from reaping where they have not sown” and thereby
promotes research and development investment (Dam, 1994). While it is gen-
erally admitted that patents enhance social welfare by encouraging ingenuity,
there are costs associated with the patent system such as impediments to cumula-
tive innovation along with foregone consumer surplus associated with economic
rents. There is also the social cost associated with administering the patent sys-
tem. The objective of policy makers should be a balanced patent policy that re-
wards technological innovation while also minimizing these costs by ensuring
that patents are awarded prudently.

According to the U.S. Patent Act (U.S.C., 2006) a patent is to be awarded to
“whoever invents or discovers any new and useful process, machine, manufac-
ture or composition of matter, or any new and useful improvement thereof.”
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Thus, a patent eligible invention must satisfy the criteria of novelty and utili-
ty, and it must fall under the category of a process, machine, manufacture, or
composition of matter. Over the past few decades the scope of patent protec-
tion has been expanding to include, software, surgical procedures, research tools,
and business methods. Even living organisms are now patentable subject matter
under certain conditions. In the famous Diamond v. Chakrabarty (1980) case the
judges opined that the patent statute should cover “anything under the sun that is
made by man.” The Court ruled that genetically altered life forms such as plants
and animals could be patented. This ruling in conjunction with the Moore v. Re-
gents of University of California (1990) case, which stated that people do not own
their DNA and that such DNA can be owned by researchers, opened the door for
the patenting of genetic material.

There are, however, still exceptions to patentable subject matter, most notably,
laws of nature, physical phenomena, and abstract ideas. Thus, algorithms and
formulas, existing material elements, and plants and animals cannot be patented
since they are discovered rather than invented. Such discoveries are “manifesta-
tions of . . .nature, free to all men and reserved exclusively to none” (Funk Brothers
v. Kalo, 1948). However, if a naturally occurring substance is altered, perhaps
through the introduction of genetic material, the new result would typically be
a “non-naturally occurring manufacture or composition of matter — a product of
human ingenuity,” and therefore something eligible for a patent. The focal issue
or “relevant distinction” is between products of nature and human made inven-
tions. In the Chakrabarty case human intervention resulted in bacteria that had
markedly different characteristics form nature and “the potential for significant
utility” and so was deemed to be patent eligible. On the other hand in Funk Broth-
ers (1948) the Supreme Court ruled that a patent for multiple naturally occur-
ring bacterial strains was invalid. According to the guidelines put forth in that
case, an invention that “serves the ends nature originally provided” is most likely
unpatentable subject matter but an invention that expands the “range of utility”
when compared with nature is apt to be patent eligible.

In keeping with legal precedent and the apparent wishes of Congress, the U.S.
Patent and Trademark Office (PTO) has issued patents for DNA molecules (or
genes) for the past thirty years. Over 2,600 patents for isolated DNA have been
awarded over that period. The U.S. Congress has not yet taken any action to
curtail such patents. As a result, the Courts have been reluctant to nullify these
patents and so typically rely on the clear and flexible precedent of cases such as
Funk Brothers and Chakrabarty to analyze patent claims and to determine wheth-
er or not there is some expansion of utility when compared to nature.
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While many gene patents have been granted, the validity of such patents has
been the subject of intense debate. Discussion has polarized between those who
claim isolated DNA is a product of nature and those who see this isolated and
purified substance as a legitimate invention. Several high profile law suits have
contested the validity of these patents. At issue in these cases is whether or not
isolating DNA from its native environment amounts to an invention. Or does it
remain a product of nature? The isolated human gene or DNA differs from the
native gene to the extent that the extraction process results in changes to its mo-
lecular structure The native genes are chemically bonded to other genes and pro-
teins. The isolation process not only separates out impurities but also changes the
chemical bonds so that the isolated DNA is no longer connected to thousands of
additional nucleotides as it is in its native state. Perhaps the most critical ques-
tion in this dispute hangs on whether cleaving those bonds to isolate a gene trans-
form that isolated gene into different and hence patentable material? Those who
support gene patents argue in the affirmative and claim to have science firmly on
their side. However, even if we concede that isolated DNA is chemically differ-
ent, does it have a new utility (as required by Funk Brothers, 1948) or does it just
serve the same ends intended by nature, that is, to function as a gene encoding a
protein sequence?

Aside from the technical and scientific questions, there are obviously social and
moral issues at stake. Opponents of gene patents insist that these isolated genes
are products of nature and maintain that they these unwarranted patents cause
“inexcusable and intolerable societal harms” (Eli, 2011). They cite the many
problems with “oppressively monopolistic patents,” including the detrimental ex-
clusionary effects of this enclosure of the genome (Eli, 2011). Supporters, on the
other hand, offer utilitarian arguments based on the necessity of patent protec-
tion to induce biotech innovations. They also point to firm legal precedent and
the cloud of uncertainty that would envelop the biotech industry if these patents
were now invalidated.

3. The Myriad Genetics case

There have been several high profile cases involving gene patents or medical test-
ing patents. In Amgen, Inc v. Chughai Pharmaceuticals Co. (1991) the court vali-
dated a claim that isolated DNA encoding human erythropoietin was eligible for
patent protection. Although the U.S. Supreme Court has not yet directly address
this issue in 2012 it invalidated Prometheus Laboratories process patents that
help doctors determine drug doses for patients with Crohn’s disease. Prometheus’
patents combined a law of nature about how the body metabolizes certain drugs
with a set of routine steps for applying that knowledge. The Court said that the
patents merely “recited” laws of nature, and since the laws of nature are not pat-
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entable neither can the claimed process or tests be eligible for patent protection
(Mayo v. Prometheus Laboratories, 2012). Legal scholars believe that this decision
could have ramifications for the gene patent issue.

But the most relevant case for our purposes is clearly Association for Molecular
Pathology v. United States PTO (2010, 2011). The patent holder in this case, a
company called Myriad Genetics, claimed an isolated piece of DNA containing
the nucleotide sequence that translates into either the BRCA1 or BRCA2 protein.
Relying on DNA samples from families with inherited breast cancer, Myriad had
identified this DNA sequence that codes for these proteins. It was awarded pat-
ents in 1997 covering these isolated DNA sequences and associated diagnostic
methods.

These patents have a “preemptive effect,” since they exclude anyone from work-
ing with the BRCA genes without permission. Only Myriad can commercialize
this discovery through the development of diagnostic screening tests, gene thera-
pies, or other products. In addition to the patenting of this isolated DNA, the
patent holder also claimed a product called cDNA, which is the “mirror image” of
the DNA sequence. cDNA does not normally exist in the human body, and is nat-
urally created only through the operation of certain retroviruses. Transforming
normal DNA into cDNA, however, provides a more efficient tool for researchers
and health care professionals who wish to study, diagnose, and treat the disease
associated with a gene.

Along with its patents for the BRCA genes, Myriad was also awarded a patent
for the method of determining whether a person is predisposed to the relevant
form of cancer by comparing the person’s gene sequence to the sequence in na-
ture that codes for either BRCA1 or BRCA2. Finally, Myriad received a patent for
the method of determining whether a particular cancer therapy is efficacious by
growing cells containing the relevant gene and determining whether those cells
grow more slowly when subjected to that therapy.

A lawsuit by a group of genetic researchers contested the validity of these pat-
ents, arguing that the BRCA genes are “natural human genes” or products of
nature. As such, they are unpatentable subject matter and hence invalid under
statue § 101. The plaintiffs also maintained that the monopoly of these genes en-
abled by the patent interfered with the capability of patients to obtain better can-
cer screening tests. The District Court agreed with the plaintiffs and rejected all
of the Myriad patents reasoning that since the purification of natural DNA does
not alter its inherent characteristics, isolated DNA remains a product of nature.
The court concluded that “because the claimed isolated DNA [was] not markedly
different from native DNA as it exists in nature, it constituted unpatentable sub-
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ject matter” (Association for Molecular Pathology v. United States PTO, 2010). The
court also invalidated Myriad’'s method claims.

On appeal, the Federal Appeals Court ruled in favor of the patent holder, revers-
ing the decision of the lower court. Following the framework laid out in the Su-
preme Court’s decisions in Chakrabarty and Funk Brothers, this court reach a dif-
ferent set of conclusions. It reasoned that due to human intervention the isolated
DNA did exist in a distinctive chemical form and therefore was different from
DNA in the human body (or native DNA). Isolated DNA has been cleaved or sev-
ered from chemical bonds so that it consists of just a fraction of the naturally oc-
curring DNA molecule. Since isolated and purified DNA has this “markedly dif-
ferent” chemical structure it is eligible for a patent. Moreover, after decades of
genetic patents and a pattern of firm judicial precedent, including Chakrabarty
and Moore, the court concluded that it could not now call isolated DNA as non-
patentable and thereby disrupt the “settled expectations” of the scientific com-
munity (Association for Molecular Pathology v. United States PTO, 2011). The court
also rejected plaintiff’s argument that isolated DNA and native DNA are not dif-
ferent because they have the same genetic function of transferring information.
According to the court, it’s not the use of this isolated DNA that determines pat-
ent eligibility but its distinctive nature. As result, the Court declined to extend
the “laws of nature” exception to include isolated DNA sequences. At the same
time, the Appeals Court affirmed the two method patents, one for comparing and
analyzing DNA sequences and the other for screening potential cancer therapeu-
tics by way of changes in cell growth rates. It criticized the District Court for
creating this sweeping rule that isolated genes are not patentable, and quoted the
Supreme Court which has more than once cautioned lower courts not to “read
into the patent laws limitations and conditions which the legislature has not ex-
pressed” (Diamond v. Diehr, 1981).

4. Legal and normative analysis of BRCA patents

Arguably, a more balanced and legally nuanced outcome would have supported
the patentability of the cDNA claims, and the patentability of the method claims,
while holding that isolated DNA sequences or BRCA gene patents should be void-
ed. By simply isolating the BRCA genes through extracting them from their natu-
ral location and incidentally changing their molecular structure in the process
seems an insufficient basis for a patent. It is certainly dubious that the cleaving
or breaking of chemical bonds transforms the isolated genes into a new substance
as the Court has supposed. Thus, this innovation appears to still fall on the side
of products of nature as something discovered but not invented. As an amicus
curiae brief for the plaintiff stated, awarding a patent for the discovery of the
BRCA gene is like awarding a patent for the discovery of a chemical element such
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as lithium. On the other hand, cDNA cannot be isolated from nature but must be
created in the laboratory so it should be patent eligible. Similarly, assuming that
the method claims meet the general criteria for method patents, they too should
be considered patent eligible so that researchers can reap the rewards from the
application of its discoveries (Bilski v. Kappos, 2010). Such a solution balances
the innovator’'s reward with the preservation of open access to the human ge-
nome for the sake of future research.

Hence, researchers or biotech companies like Myriad should not be able to ob-
tain patent rights to isolated and purified DNA sequences on the legal basis that
this does not constitute patentable subject matter. Although different in molecu-
lar structure, those DNA sequences have not been sufficiently modified, so they
are still fundamentally the same entities as they were in their natural state. Also,
why isn’t the issue of utility relevant in this case as it is in other patent cases? Iso-
lated DNA offers no new utility, since it serves the same function it did in nature.

Patents will mean that other researchers are pre-empted from using these mutant
genes for their own scientific work. As one dissenting judge in the Molecular case
stated, “broad claims to genetic material present a significant obstacle to the next
generation of innovation in genetic medicine—multiplex tests and whole ge-
nome sequencing” (Association for Molecular Pathology v. United States PTO, 2011).
The purpose of patent protection is to stimulate innovation but sometimes too
much protection can impede rather than promote innovation. Given these valid
preemption concerns and the proximity of these modified genes to native DNA,
the justification for BRCA patents appears to lie on tenuous legal ground.

How should this decision be assessed on purely normative grounds? A utilitarian
analysis is probably indeterminate, since it would be difficult to resolve this de-
bate on the basis of cost benefit analysis. A Lockean analysis, on the other hand,
holds more promise for probing the moral issues in this case. Recall the essentials
of Locke’s theory. A person has a property right, that is, the right to exclude oth-
ers, in his person, in his actions and labor, and in the products of that labor. Thus,
Locke relies on a labor theory justified by this thesis of self-ownership to dem-
onstrate why property rights are warranted when someone adds his or her labor
to what is held in common. As Locke explains, “Man has a Property in his own
person. This no Body has any right to but himself. The Labor of his Body and the
Work of his Hands we may say are properly his. . .Whatsoever then he removes
out of the State that Nature had provided. . .he hath mixed his Labor with and
joined to it something that is his own, and makes it his Property (Locke, 1988).
There have been many discussions of Locke demonstrating how this theory ap-
plies both to physical and intellectual property, since production of the latter also
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involves creative effort and labor. As Easterbrook (2005) points out, “intellectual
property is no less the fruit of one’s labor than is physical property.”

On the surface, it may seem that a property right is well deserved in this case
given that there is substantial labor involved on common property. The labori-
ous and time consuming efforts in mapping the physical location of the BRCA
genes (with the help of DNA samples), the determination of the exact nucleotide
sequences, and the cleaving and purifying efforts to isolate the DNA seem to war-
rant a property right of some sort. Also, although this research is initially based
on DNA samples, those who provide these samples have no ownership claims.
Ownership was the central issue in Moore v. Regents of the University of California
(1990). John Moore filed suit against researchers at the University who patented
a cell line from the tissues derived from his diseased spleen once it was surgically
removed from his body. The California court ruled against Moore’s claim of any
proprietary right over this genetic material. Similarly, in Greenberg v. Miami Chil-
dren’s Hospital Research Institute (2003) a Federal District Court found that the
patent for the gene for Canavan’s disease which was discovered from Greenberg’s
tissue sample did not violate the rights of the donor since that donor has “no cog-
nizable interest in body tissue and genetic matter. . ..”

Despite these factors, however, there are two reasons why patents are not war-
ranted according to Locke’s framework. First, for Locke, labor gives rise to
a property right only when it transforms and adapts something from the state
of nature. This standard should have a higher threshold for intellectual (as op-
posed to physical) resources. The creator awarded an intellectual property right
must create something new and distinct from the public domain, something that
goes beyond what already exists there as an intellectual object (such as an idea or
formula) or a naturally occurring substance. There is some question in this case
whether the labor of researchers like Myriad is transformative enough to war-
rant a property right since, as we have seen, some argue that isolated DNA is not
“markedly different” from native DNA. Locke is always insistent that labor must
put a “distinction” between what is worked upon and the commons. In discuss-
ing how the collection of apples or acorns from the commons bestows a property
right on the collector Locke says: “That Labor put a distinction between them
[acorns and apples] and common. That added something to them more than Na-
ture, the common mother of all, had done; and so they became his private right”
(Locke, 1988). But does the discovery and isolation of a DNA segment (such as
the BRCA gene) create a decisive distinction by adding something “more than na-
ture” to create the type of property boundary required by Locke’s theory? Didn’t
Myriad discover these genes, which are part of our bodies and which contain fun-
damental information about humanity, rather than actually invent them? Does
the purification and cleaving process really result in a new, distinct substance or
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composition of matter? As the dissent points out in the Association for Molecular
Pathology (2011) case, “there is no magic to a chemical bond that requires us to
recognize a new product when a chemical bond is created or broken.” The break-
ing of these bonds and other purifying efforts do not result in structural or utility
difference between the native BRCA gene and the gene in its isolated state. If pat-
ents were awarded for these genes, why not for chemical elements like lithium
which also must be isolated for industrial applications but which is the same ele-
ment whether it is in the earth or isolated.

Second, even if it could be argued that isolated DNA is distinct enough from na-
tive DNA, a patent would still be inappropriate when scrutinized through the
lens of Locke’s theory. While Locke believed in property rights based on labor he
did not support unlimited rights. Locke insists on an important condition limit-
ing the acquisition of property which is referred to as the sufficiency proviso.
According to this principle, one cannot appropriate an object from the commons
through labor unless there remains enough resources of the same quality for oth-
ers to appropriate. According to Locke, “For this Labor being the unquestionable
Property of the Laborer, no Man can have a Right to what that is once joined to,
at least where there is enough, and as good, left in common for others” (Locke,
1988). This proviso, which should apply to both physical as well as intellectual
property, clearly limits the right to appropriate property. Appropriators, there-
fore, must leave sufficient resources and “equal opportunity” for others, though
some commentators on Locke have suggested a more flexible limitation such that
an appropriation should not worsen the situation of others (Waldron 1988).

Moore (2004) frames this proviso in terms of weak Pareto superiority, which
permits individuals to better themselves through the appropriation of property so
long as no one is made worse off in the process. In cases where no one is harmed
by such an appropriation, it is “unreasonable to object to a Pareto-superior
move.” Thus, if the acquisition of an intangible work or patentable subject mat-
ter makes no one worse off in social welfare terms, compared to how they were
before the acquisition, then an intellectual property right is valid. For most intan-
gible works such as novels or poems, no one is made worse off by the acquisition
(provided that the presumptive property right is given to the expression of ideas
and not the ideas themselves), and the labor creates a prima facie property claim
to that work.

However, this is not the case with the patenting of isolated DNA sequences
which cannot pass the Pareto superiority test. The patenting of the BRCA genes
is not consonant with even this more flexible interpretation of Locke’s proviso,
because it does make others worse off by preempting them from using these
valuable genetic resources. These preemption concerns, which gave rise to the
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plaintiff’s law suits against Myriad, signal a problem from a Lockean perspective.
When patents inhibit future discoveries and innovation by locking down natu-
ral phenomena or laws of nature they must be inconsistent with Locke’s proviso.
In this case, Myriad’s BRCA patents do not leave sufficient resources for other
potential appropriators. When genes are patented, researchers are constrained
from studying the genetic basis of a disease such as Canavan’s disease without
the payment of a steep licensing fee to the patent holder. In some cases, compa-
nies refuse to license their patents and products, and thereby foreclose research
all together. Myriad itself has been accused of this exclusionary behavior (Hol-
man, 2007). Myriad does not allow others to perform diagnostic tests that reveal
increased risk of breast cancer and its patents foreclose research opportunities for
the development of improved tests. Also, it is alleged that these gene patents im-
pede the development of tests for other diseases, since the BRCA mutation may
be responsible for certain chronic afflictions other than breast cancer (Eli, 2011).
By enclosing this genetic information through these broad claims to genetic ma-
terial, Myriad precludes others from making their own appropriations, such as
the invention of new diagnostic tests for breast and other cancers, or from even
sequencing BRCA genes, through their own productive labor. Hence, despite the
arduous labor involved, the patents awarded in this case lack a moral foundation
since many others are made worse off through this initial appropriation and sub-
sequent exclusion.

Patents for diagnostic methods and therapies, on the other hand, have a much
better chance of satisfying a Pareto-based proviso, if they are awarded properly
and do not involve patenting or “reciting” laws of nature in ways that tie up the
future use of those laws. The criteria for process or methods patents is beyond
the scope of our discussion, but the U.S. Supreme Court has recently clarified
those guidelines insisting that a process is not patentable “unless that process has
additional features that provide practical assurance that the process is more than
a drafting effort to monopolize the law of nature itself” (Mayo Collaborative Serv-
ices v. Prometheus Laboratories, 2012). Assuming they meet these criteria, compa-
nies like Myriad should be allowed to patent the applications of their discover-
ies of the BRCA genes such as diagnostic tests, so long as these patents are not
preemptive and, in the spirit of Locke’s proviso, they leave sufficient resources
for others.

The Appeals Court that decided the most recent Myriad case validating their
gene patents asserted that it is not their duty to re-write the law or change policy.
Courts should defer to the legislators who are elected to make laws. However,
there is certainly ambiguity about whether or not patents for DNA molecules,
which are the physical embodiment of nature’s laws, are consistent with the
precedent of Chakrabarty and Funk Brothers. This ambiguity should be resolved,
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and U.S. patent policy should be adjusted to preclude this type of broad gene pat-
ent, based on reasoning that takes into account the normative demands suggested
by Locke’s theory which point to the harm caused by the dangerous preemptive
effects of these patents.

5. The international controversy: Human gene patents
and TRIPS

Concurrent with the debate going on in the United States over human gene pat-
ents is an international debate regarding whether or not there should be a specif-
ic exclusion of human genes from patentability in the World Trade Organization’s
Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS). The
intellectual property agreements often referred to as TRIPS consist of provisions
protecting copyrights, trademarks, geographical indications, industrial designs,
patents, integrated circuit layout designs, and undisclosed information and trade
secrets. Since the WTO, including TRIPS, went into effect in January 1995, some
of the most controversial provisions of TRIPS have been those regarding patent
protection, a subject covered in Articles 27 through 34. According to these Arti-
cles, every member nation must protect patents for twenty years after the patent
is filed (Art. 33). Although patents apply to any invention, product and/or proc-
ess that is novel, inventive and applicable to the relevant industry (Art. 27.1),
there are three types of inventions that can be excluded from patentability, in-
cluding inventions contrary to morality, diagnostic, therapeutic, and surgical
methods for the treatment of humans or animals, and plants and animals other
than microorganisms (Art. 27.2, Art. 27.3a, Art 27.3b). In addition, compulso-
ry licensing and government use without the authorization of the patent holder
are allowed under certain conditions (Art. 31). The language of TRIPS Article
27.3(b) is ambiguous, such that member nations can either exclude gene patent-
ing, allow gene patenting, or allow for “purpose-bound protection,” which pro-
tects the specific use of the gene disclosed in the patent but not the gene, itself
(Carlos, 2007).

At its meeting in March 2002, the TRIPS council surveyed representatives of
member nations, regarding their own national patenting practices. Although no
question on the survey explicitly raised the issue of human gene patenting, rep-
resentatives addressed patenting isolated DNA sequences in their responses to
what is and is not patent-eligible in their country. The following countries identi-
fied that while it is not possible to obtain a patent covering subject-matter iden-
tical to that found in nature, it is possible to patent biological material which is
isolated from its natural environment: Bulgaria, Canada, Australia, Switzerland,
Czech Republic, European Communities, Estonia, Hong Kong, Iceland, Japan,
Norway, Poland, and the United States (WTO IP/C/W /273, 2003).
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6. Should the WTO Amend TRIPS Article 27.3(b)?

Although citizens of the developed world are advocating for the WTO to amend
TRIPS to exclude gene patenting, by and large, the representatives of developed
nations on the TRIPS council are against increasing specificity in the TRIPS
agreement, in order to maintain flexibility in the application of the agreements.
However, the representatives of many developing and least-developed nations
on the TRIPS council, especially Bolivia, hold that the patentability of life forms
ought to be explicitly excluded.

Though many WTO representatives of developing and least developed nations
are eager for an amendment to TRIPS, it was the representative of Bolivia who
sent a memorandum in February 2010 to all the member nations of the TRIPS
council highlighting the “need to urgently review Article 27.3(b) to prohibit the
patenting of all life forms, including plants and animals and parts thereof, gene
sequences, micro-organisms as well as all processes including biological, micro-
biological and non-biological processes for the production of life forms and parts
thereof” (WTO IP/C/W /545, 2010). The representative of Bolivia reasoned that
1.) Patent holders and applicants are from developed countries, 2.) Patents pre-
vent those in developing countries from using patented material, and 3.) The pat-
enting of life forms is “unethical, as it is against the moral and cultural norms of
many societies and indigenous people” (WTO IP/C/W /545, 2010).

At the June 2010 TRIPS council meeting, the memorandum from the representa-
tive of Bolivia became the subject of a debate on human gene patenting. The rep-
resentative of Bolivia began the conversation, claiming that Article 27.3(b) actu-
ally encouraged the patenting of genes and gene sequences (WTO IP/C/M/63,
2010). He also addressed the ethical dimension of human gene patenting again,
noting that “the patent system had turned into a tool for the privatization and
commercialization of life itself on a scale and magnitude that warranted con-
cem” (WTO IP/C/M/63, 2010). Representatives from developing and least-de-
veloped countries, including Brazil, Venezuela, Ecuador, Pakistan, Zimbabwe,
Holy See, Nigeria (on behalf of the African Group), and Angola (on behalf of the
Least-Developed Countries Group) aligned themselves with the Bolivian repre-
sentative.

Many representatives of developed nations of the WTO, including representa-
tives from Switzerland, the United States, the European Union, Japan, and Aus-
tralia, and Canada, argued that there should be no amendment to Article 27.3(b)
of TRIPS. The representatives of Switzerland and the United States defended
their position, by pointing to the stimulation of investment and the generation of
benefits to mankind due to patent rights. The United States representative went
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on to state that “life forms and methods related to life forms should be patent-
able if they [meet] the requirements of patentability, especially novelty, inven-
tive step and industrial applicability” (WTO IP/C/M/63, 2010). It is not surpris-
ing that the United States, Switzerland, and the European Union are upholding
strong patent protection for biotechnology inventions, since these nations are
home to almost all of the top 100 biotechnology firms (MedAdNews, 2007).

There was no action plan established to amend Article 27.3(b) after the debate
that occurred at the June 2010 meeting of the TRIPS council. A large constituent,
those against amending TRIPS, noted that the patentability of life forms, as they
exist in nature, are excluded through the application of TRIPS, as it now stands.
The representative of Chile noted that “the three essential requirements for pat-
entability set forth in Article 27.1 of the TRIPS agreement, i.e. novelty, inventive-
ness and industrial application, should be applied and respected in full, and, if
this [is] the case, there should be no contradiction or conflict with misappropria-
tion of naturally occurring life forms” (WTO IP/C/M/63, 2010). However, the
controversy still remains, since “novelty” and “inventiveness,” as they relate to
human gene patents, are left up to each member nation’s interpretation. It is,
therefore, up to national judicial systems to determine what is patent-eligible or
patent-ineligible.

One suggested solution for achieving a more consistent application of TRIPS is to
create an international, comprehensive database of patents. This was suggested
by the representatives of Chile and Japan. The representative of Chile said that it
was “essential” that “national and regional patent offices have access to all the in-
formation available to avoid granting erroneous patents that did not comply with
the patentability requirements” (WTO IP/C/M/63, 2010). The rationale behind
the database is that precedents would be set for the international community, re-
garding what is and is not a novel or inventive use of life forms.

7. Conclusion

In this paper we have demonstrated why gene patents, such as those awarded
for the BRCA genes, are unwarranted. Their legal justification is dubious, since
it is questionable that isolated DNA is an invention rather than a discovery and a
product of nature. A normative analysis confirms this judgment. While utilitarian
reasoning is indeterminate, a Lockean analysis strongly suggests that these pat-
ents cannot be justified because they are inconsistent with Locke’s proviso due
to their preemptive effects. Although we argue isolated DNA is patent-ineligible,
we do not think it necessary that the TRIPS council amend article 27.3(b), so
that it explicitly excludes human gene patenting. However, we do think that the
TRIPS council should offer specific recommendations encouraging member na-
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tions to view isolated DNA patent-ineligible for the reasons delineated in this
paper. There is support for excluding human gene patentability among the citi-
zens of many developed nations, and that support includes some government of-
ficials, members of medical associations, geneticists, patients, and human rights
and consumer activists actively engaged in advocating against the patenting of
human genes. If public pressure continues to mount against gene patenting, we
are reservedly confident that the judicial and legislative branches of developed
nations will soon disturb the “settled expectation” of the biotech industry.
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The right to be forgotten in the digital era

Fereniki Panagopoulou-Koutnatzi

I. Introduction

A society devoid of memory may experience monumental disasters. In addition
to its historical value, however, memory can also serve a social and legal purpose
as reflected in Greek mythology where the Erinyes, the goddesses of vengeance,
persecuted wrongdoers, denying them their right to rebirth. Today’s society, in
contrast to that of the Greek goddesses, is one of absolute digital memory: almost
everything - from our credit card transactions, court records, university grades,
and personal Internet communications - is recorded and follows us throughout
our lives, whether we desire this or not. Indeed, particular concern has been
raised by the Internet’s enhancement of memory, along with the danger posed
by the data collection that takes place on the Internet, which is often undisclosed
and imperceptible to the average citizen.! For example, an unfortunate moment
in our lives, such as a sexually provocative photograph of oneself sent to an ex-
partner or posted on Facebook, or an adolescent crime committed decades ago,
or another dark page of our lives, may be recorded on the Internet for others to
see. Painful parts of our past that we wish to forget may resurface and impact our
reputations for years. This concern regarding the extremely sizeable memory of
the Internet, as well as the negative consequences that come with having each
and every of our acts, transactions, and communications recorded, was ‘heard’
by the European Parliament Regulation Proposal and the Council on the Protec-
tion of Individuals with regard to the processing of personal data and on the free
movement of such data (General Data Protection Regulation) which, in turn, ef-
fectively reaffirmed the preexisting right to be forgotten.?

1. See Zoe Kardasiadou, In the aftermath of Directive 95/46/EC, Europeans’ Politeia 2/2011
(issue dedicated on the topic of personal data protection), p. 209 et seq. (213). In Greek.

2. See the Proposals for a Regulation of the European Parliament and of the Furopean Council
on the protection of individuals regarding the processing of personal data and on the free
movement of such data (General Data Protection Regulation), available at http://ec.europa.
eu/justice/data-protection/document/review2012/com_2012_11_el.pdf, 25 January, last
access June 10, 2013.
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I1. The origins of the right to be forgotten

A. Legal foundation

The right to be forgotten (the right to oblivion, droit a I'oubli, diritto all’oblio)
was not a novelty introduced by the European Parliament’s Regulation Proposal,
but rather a simple reaffirmation of a preexisting right that had not always been
referred to as the right to be forgotten as such, but which is nonetheless a corol-
lary to the wider freedom of developing one’s own personality. The right to be
forgotten is applicable to individuals convicted of crimes who have served their
sentences. Indeed, convicted persons’ reintegration into society is an extremely
arduous process, as they must not only rebuild their lives but must cope with so-
ciety’s disdain and continuing rejection. 3

a. The European Convention on Human Rights (ECHR)

On a European level, the right to be forgotten is guaranteed through the right to
respect for private and family life (article 8 ECHR). As recognized by the Council
of Europe in Recommendation (2003) 13 (principle 18), the right to protection
of privacy includes the right to protect the identity of persons in connection with
their prior offences after they complete their prison sentences. An exception to
this protection is only in the event when an individual has consented to the dis-
closure of their identity or in cases where these persons and their prior offence
remain of public concern (e.g., sexual predators) or have become of public con-
cern anew.

b. Greece’s Constitution

The right to be forgotten is guaranteed in the Greek Constitution primarily via
the wider entitlement to freely develop one’s personality (article 5§81), in con-
junction with the guarantee of human dignity (article 2§1), and also through the
protection of the right to private life (article 9) and the protection of personal
data and of a person’s informational self-determination (article 9A), intended to
be construed as the right of every person not to become the object of journalistic
interest pertaining to painful or unpleasant events of a person’s past.*

3. See Lilian Mitrou, The publicity of sanctioning or the sanctioning of publicity, Sakkoulas
Press, Athens-Thessaloniki 2012, pp. 156-157. In Greek.

4. See Charalambos Anthopoulos, The freedom to political discourse and the protection of the
honor of political figures: Decisions Nos. 467/10.10.2006 and 51/30.1.2007 of the Greek
National Council for Radio and Television, Administrative Law Reports 2009, p. 234 (245 et
seq.). In Greek.
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c. Law No. 2472/1997 on the protection of personal data

Greek legislation on data protection does not expressly state the right to be for-
gotten; it does, however, confirm this in articles 4§1(d) and 4§82 of Law No.
2472/1997 via the provision for the erasure of data that are no longer neces-
sary for the fulfilment of a processing purpose. The right to be forgotten also
serves the right to object, granted to individuals under article 13 of Law No.
2472/1997, in that it is the right of the data subject to put forward objections in
relation to the processing of information concerning him/her.

d. Criminal Procedure Code

Accordingly, Article 57683 of the Code of Criminal Procedure provides for the
non-registration on copies of one’s criminal record intended for general use,
the content of all criminal records that state: a) monetary penalties or impris-
onment sentences of up to six months, after a 3-year period; b) a sentence of
imprisonment of more than six months or a sentence of incarceration in a psychi-
atric ward, after an 8-month post sentencing date; and c) imprisonment, after a
20-year post prison release date. Therefore, the law provides for the erasing of a
criminal record after a certain period of time has lapsed, thus granting both the
individual, as well as those around him, the chance to forget this past whilst of-
fering the opportunity to reconstruct one’s life.

e. Presidential decree 77/2003

In the same direction of recognising the existence of the right to be forgotten, we
also find Article 1183 of Greek Presidential Decree 77/2003, according to which
“the conviction of a person with respect to a particular crime should not be re-
ferred to after this person’s sentence has been served, unless this is in the public
interest.” This public interest clause leaves open the opportunity for relativising
the right to be forgotten in cases where the public has a legitimate interest to
be informed (e.g., in the case of sexual offenders or violent repeat offenders),
in accordance with Article 36782 of the Criminal Code. A legitimate interest in
information on behalf of the public can be said to exist in instances where crimes
remain fresh in the public’s mind, provided that references to these crimes do
not connect the past to the present and that the private lives of convicted persons
who have served their sentences is respected.’

In view of the above, along with the right to be forgotten, the reproduction of
outdated news that is disparaging for its subject and which had been lawfully

5. See Charalambos Anthopoulos, ibid., p. 246 et seq.
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made be public in the past, although it is no longer relevant to the public’s cur-
rent informational needs, is seen as undue.

B. The case law approach
a. Recognition of the right to be forgotten

aa. France

France’s National Commission of Informatics and Freedom (CNIL),° the authori-
ty in charge of protecting personal data and the private lives of its citizens, on nu-
merous occasions, has pointed out violations of the right to be forgotten’, stress-
ing that digital freedom cannot exist in any other way. Indeed, the CNIL recently
issued a seminal decision in relation to the dissemination of personal data and
the violation of the right to be forgotten.® The decision comments on the practice
of a webpage that published court decisions available to the public online. The
decisions were published exactly as they had been issued publicly including the
names of the parties involved in the court cases (witnesses, accused persons and
those convicted), contrary to the CNIL's well-established position for the ano-
nymization of court decisions.’

Notwithstanding the CNIL’s references to the fundamental importance of the
right to be forgotten, French legislation does not recognize this as a free-standing
right. In the course of the debate that has commenced in France with regard to
establishing the express protection of the right to be forgotten, the CNIL’s po-
sition is clear: In an online environment where the collection and disclosure of
readily accessible personal data to the public domain is constantly increasing, the
protection of the freedom of opinion and expression must go hand-in-hand with

6. The Commission nationale de I'informatique et des libertés (CNIL) is responsible for ensuring
that information technology remains at the service of citizens and that it does not jeopardize
human identity or breach human rights, privacy or individual or public liberties. The
Commission fulfils its duties in pursuance of the law of January 6, 1978 as amended on August
6,2004.

7. Recommendation No. 1988-052 regarding the compatibility of laws 78-17 of 6 January
1978 on computers, files and freedoms and 79-18 of 3 January 1979, Schedule No. 9
Articles 99 - 27 on the automated processing of personal data that concerns the lending of
books and audiovisual and artistic works, Decision No. 2010-028 of 4 February 2010
allowing French banks to amend the conditions of processing of the central registry of with-
drawals of “CB” bank cards.

8. See Decision No. 2011-238 (LEXEEK).

9. See Decision No. 2001-057, containing recommendations on the dissemination of personal
data from legal databases.
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the right of changing one’s mind about one’s beliefs, as well as with the choice of
revealing specific aspects of one’s private life.!°

ab. Germany

In 1973, the German Federal Constitutional Court had to decide whether the per-
sonal rights of a convicted criminal should supersede the general interest of the
public good. The suspect had been involved in the notorious “soldier murders of
Lebach,” whereby four German soldiers were killed during the armed robbery of
an ammunition dump in 1969.!! The two primary perpetrators were friends of
the petitioner, and the relationship had a homosexual element During the plan-
ning of the attack, the petitioner repeatedly expressed reluctance in carrying out
the deed, and he did not take part in the attack. The two primary perpetrators
were convicted in 1970 and received life sentences, whereas the petitioner was
given a sentence of six years for aiding and abetting the crime.? In 1972, the
state-owned German television channel ZDF planned to broadcast a television
drama about the Lebach murders. In an introduction to the drama, the broad-
casters had planned to broadcast the names and photographs of those involved
in the crime. Moreover, ZDF had arranged to air a docudrama in which actors
would reconstruct the crime. The petitioner wanted to prevent the airing of the
docudrama insofar as he (or his name) would be represented in it. The German
Federal Constitutional Court was required to decide which of two constitutional
values would take priority: the freedom of the media under Article 5 of the Basic
Law or the personality rights of the convicted criminal under Article 2.

The court ruled that the petitioner’s constitutional rights merited priority be-
cause the right to freely develop one’s personality and the protection of one’s dig-
nity guarantees every individual an autonomous space in which to develop and
protect one’s individualism. The court noted that every person should determine
independently and for oneself whether and to what extent one’s life and image
can be publicized. The court also pointed out, however, that it was not the entire
spectrum of one’s private life that fell under the protection of personality rights.
If, as a member of society at large, an individual enters into communications
with others or impacts them through one’s presence or behaviour, and therefore
impacts the private sphere of others, the individual limits this privacy of life.

10. See http://www.cnil.fr/la-cnil/actualite/article/article/pas-de-liberte-sans-droit-a-lou-
bli-dans-la-societe-numerique/, last access June 10, 2013.

11. Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court] June 5, 1973, 35 Ent-
scheidungen des Bundesverfassungsgerichts [BVerfGE] 202 (204) (F.R.G.), available at:
http://www.utexas.edu/law/academics/centers/transnational /work/gerrman-cases/case-
sbverg.shtml?05jun1973, [hereinafter referred to as the Lebach Case]. Last access June 10,
2013.



310 EVI LASKARI, HONORARY VOLUME

Where such social interactions are present, the state may take certain measures to
protect the public good.

The court emphasized that, in most cases, freedom of information should receive
constitutional priority over the personality rights of a convicted criminal. Never-
theless, the court held that the encroachment on the convicted criminal’s person-
ality rights should not go any further than required to satisfy what was necessary
to serve the public interest and, furthermore, that the disadvantages for the con-
victed criminal should be weighed against the severity of the crime committed.
Using these criteria, the court found that the planned ZDF broadcast violated the
petitioner’s personality rights because of the way in which it named, pictured,
and represented him.

The court noted that the broadcast represented the petitioner, who was recog-
nizable through the facts of the story even though his name and face were not
shown, in a negative and unsympathetic manner. Moreover, the petitioner was
represented in the planned TV docudrama as a primary perpetrator, when in ac-
tuality he had simply aided and abetted the crime. Additionally, the docudrama
placed more emphasis on the homosexual element of the relationships between
the perpetrators than what the outcome of the trial warranted. The court also
found it relevant that, as a general rule, television had a much stronger impact on
privacy than a written or verbal report in a newspaper or radio show. Finally, the
court indicated it was important that the ZDF broadcast’s misstatements were a
significant reason for its decision.

Applying these factors, the court found that the ZDF report could prevent the
resocialization of the complainant in violation of his rights under Articles 1 and
2(1) of the Basic Law. The inviolability of human dignity required that a former
convict receive the opportunity to re-enter society once the prison term was
served and dues were paid to society. In this case, the convicted criminal’s reso-
cialization was put at risk where a television broadcast would reenact the crimes
of a perpetrator close to or after the time of his release from prison. Moreover,
ZDF’s stated goal of informing the public about the effectiveness of the prosecu-
tion and the security measures taken by the German military since the attacks could
be reached without identifying the petitioner in the manner that had been planned.

ac. The Greek Data Protection Authority

The Greek Data Protection Authority has repeatedly commented on the risks
posed by the Internet, particularly with reference to data that are true, lawful
but also non-flattering for their subjects, such as one’s failure in an exam for in-
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stance. A characteristic example can be seen in decision No. 62/2004'2, where
the Authority recommended that the Greek Supreme Council for Civil Personnel
Selection (ASEP) should only publish online the names of successful candidates
who are awaiting appointment and not the details of those who have failed the
exam. According to the Authority, the publishing of all such data on the Inter-
net would be in excess of the requirements needed to ensure transparency, giv-
en access to these data would become available to the public who may or may
not have an interest in this information. More specifically, the court held that it
would be disproportionate to the aim of transparency to publish data related to
exam failings, thus enabling any third party to become privy to such information
even by complete chance.!3

In view of the above, the Authority has stressed the need to place a time restric-
tion on the publication of unfavorable administrative acts (demotions, suspen-
sions, employee dismissals) on the Internet'# in the recommendations of Opinion
No. 1/2010%, effectively positioning this as an essential corollary of the prin-
ciple of proportionality.'® The Authority also stressed the necessity of placing
a time restriction on the publishing of unfavorable information in the case of

12. See Greek Data Protection Authority Decision No. 62/2004, available at: www.dpa.gr (De-
cisions), last access June 10, 2013.

13. See Greek Data Protection Authority Decision No. 38/2001, available at: www.dpa.gr (De-
cisions), last access June 10, 2013.

14. In relation to the wide publicization of non-favorable acts (but not on the Internet), cf. Rec-
ommendation No. 2/2011 of the Greek Data Protection Authority, available at: www.dpa.gr
(Decisions), last accessed on: 1 May 2012, concerning the compatibility of Bar Associations’
publicizing, in their capacity as controllers, of lawyers’ disciplinary penalties vis-a-vis the
provisions on the protection of subjects from the processing of personal data. The Authority
held, in a majority vote, that the posting decisions ordering final disbarments of lawyers on
the walls of Bar Associations is lawful. On the other hand, the posting of such decisions in
courthouses and at the office of the Secretaries of the local Public Prosecutors of courts of
First Instance, where any citizen could have access to them, is unlawful. Most importantly, it
was deemed unlawful to post decisions enforcing a temporary suspension of lawyers at Bar
Associations’ offices, in courtrooms and at the office of the Secretaries of the local Public
Prosecutors of courts of First Instance.

15. See Greek Data Protection Authority Opinion No. 1/2010, Posting of legislation, regulatory
and personal acts on the Internet, available at: www.dpa.gr (Decisions) last access June 10,
2013.

16. See also Fereniki Panagopoulou-Koutnazi, Tr@nsparency in public administration under the
light of personal data protection, Human Rights Journal 2012. In Greek.
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TEIRESIAS S.A., where it set categories and corresponding time limits for the
maintenance of adverse financial data on the Internet.!”

B. Express denial of the right to be forgotten - the U.S.A.

The U.S. Supreme Court has taken the opposite approach in holding that states
cannot pass laws restricting the media from disseminating truthful but embar-
rassing information—such as the name of a rape victim—as long as the infor-
mation has been legally acquired.'® Therefore, American legal thought reflects
an extreme form of non-recognition of the right to be forgotten, based on the
reasoning that the disclosure of criminal records is protected by the First Amend-
ment of the American Constitution that guarantees freedom of speech.!® The
publication of someone’s criminal history is protected by the First Amendment,
which led Wikipedia to resist the efforts by two Germans convicted of murdering
a famous actor to remove their criminal history from the actor’s Wikipedia page.2°
The German case of Lebach, discussed above, highlights the differences between
the American and the European legal tradition regarding the right to be forgot-
ten and the right to free speech. This case highlights the importance of human
dignity and, in general, of one’s personality in German law. On the other hand,
in American legal theory, the application of the right to be forgotten is seen as a
case of judicial activism, in the sense that the court appears to be “discovering”
an enumeration of rights to personality that overshadow the right to expression
that has been expressly guaranteed.?!

A characteristic example of the non-recognition of the right to be forgotten can
be seen in the case of Stacy Snyder, a young American university student who
was about to graduate from the faculty of education when her employer, a state

17. See Greek Data Protection Authority Decision No. 523/19.10.1999, available at: www.
dpa.gr (Decisions), last accessed on 1 December 2012, and the analysis by Eugenia Alexan-
dropoulou-Aigiptiadou, Personal Data, Ant. N. Sakkoulas Press, Athens-Komotini 2007, p.
53.In Greek.

18. See Florida Star v. B.J.F., 491 U.S. 524 (1989).

19. “The Congress cannot enact legislation on the establishment of religion or the prohibition of
the freedom of worship, just as it cannot pass laws that restrict the freedom of speech or of
the press or the citizens’ right to peaceful assembly and calling the Government to amend its
ideas”: See Kostas Mavrias/Antonis M. Pantelis, Constitutional Texts, Greek and Foreign, 3™
edition, Ant. N. Sakkoulas Press, Athens-Komotini 1996, p. 554. In Greek.

20. John Schwartz, Two German Killers Demanding Anonymity Sue Wikipedia’s Parent,
N.Y. TIMES, Nov. 12, 2009, at A13; see also Walter Sedlmayr, WIKIPEDIA, available
at: http://en.wikipedia.org/wiki/Walter_Sedlmayr, last access June 10, 2013).

21. See Edward ]. Eberle, Human Dignity, Privacy and Personality in German and American
Constitutional Law, 1997 Utah Law Review, p. 963 et seq. (p. 1021).
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school, discovered her comment on her MySpace (Internet) page criticizing her
supervising teacher. The MySpace page also contained a picture of herself wear-
ing a pirate’s hat and holding a plastic cup with the words “drunk pirate” written
on it.?? Because of this posted material, the school claimed that she had behaved
in a nonprofessional manner, one that effectively promoted the consumption of
alcohol by minors. Consequently, they barred her from concluding her training,
preventing her from earning a bachelor’s degree in education, but allowed her to
receive a degree in English literature. Her claim was that, on the basis of her right
to freedom of speech as guaranteed by the First Amendment of the American
Constitution, she had a right to post the picture on MySpace. The federal judge,
however, rejected her claim, arguing that she was a civil servant and thus the
ground she had raised was not in reference to an issue that was in the public in-
terest. As Jeffrey Rosen aptly remarked,?® had this incident taken place in Europe
Stacy Snyder would have invoked her right to be forgotten and she would have
requested that Google and Yahoo remove all references to this picture. Indeed,
this is precisely where the vast difference between the two continents lies: in
America people want to be remembered, whereas in Europe, influenced by Sar-
tre’s French intellect, people wish to be forgotten.2* After all, this different treat-
ment of the right to be forgotten between the two continents can also be seen
in the relevant literature. In the United States, Nestor A. Braunstein talks about
forgetting a crime as a crime of forgettance,?> while Lilian Mitrou in Europe has
written a monograph entitled “the publicity of sanctioning or the sanctioning
of publicity”.26 Whereas Nestor A. Braunstein treats oblivion as a crime, Lilian
Mitrou considers memory as being a sanction.

The right to be forgotten is treated with great suspicion in the United States.
Nonetheless, technological solutions are suggested for dealing with the problem
of great memory, such as the utilization of Facebook applications for example,
which allow users to choose whether they want a photograph on their Facebook
page, for example, to stay there permanently or for a specified period of time.?”

22. See Snyder v. Millersville Univ., 2008 U.S. Dist. (E.D. Pa., Dec. 3, 2008).

23. See Jeffrey Rosen, Information Privacy: Free Speech, Privacy, and the web that never for-
gets, 9 Journal on Telecommunications & High Technology Law (2011), p. 345 et seq.
(340).

24. See Jeffrey Rosen, ibid., p. 346.

25. Nestor A. Braunstein, Oblivion of Crime as Crime of Oblivion, 24 Cardozo Law Review
(2003), p. 2255 et seq.

26. See Lilian Mitrou, footnote 3.

27. See Viktor Mayer-Schonberger, Delete: The Virtue of Forgetting in the Digital Age, Princ-
eton University Press, Princeton 2009, p. 15.



314 EVI LASKARI, HONORARY VOLUME

A similar possibility is offered by Google when users send messages late on a
Saturday night.?® Practical solutions are also offered in addition to technologi-
cal applications, such as the use of pseudonyms on social networking sites, as is
mainly the case in Japan.?® Another proposed practical solution is the possibility
to change one’s name after graduation from school.3°

c. The vortex of oblivion and memory - Argentina

The case of Argentine pop star Virginia Da Cunha focuses on a series of racy pho-
tographs she had posed for when she was young. She subsequently sued Google
and Yahoo after a number of years had passed, requesting that they be taken off
various websites, arguing that they violated her right to be forgotten. Google as-
serted that it could not comply technologically with the court’s broad legal in-
junction to remove all of the pictures, while Yahoo stated that the only way they
could comply would be to block all sites referring to Da Cunha that originated
from its Yahoo search engines. Nevertheless, an Argentine judge sided with Da
Cunha and after fining Google and Yahoo, he ordered them to remove all sites
containing sexual images that contained her name. The decision was overturned
on appeal, on the grounds that Google and Yahoo could only be held liable if it
could be shown that they knew that the content was defamatory and had thus
negligently failed to remove it. But there are at least 130 similar cases pending in
Argentine courts demanding the removal of photos and user-generated content,
mostly brought by entertainers and models. The plaintiffs include the Sports II-
lustrated swimsuit model Yesica Toscanini who won her case; indeed, when a
user of Yahoo Argentina plugs her name into the Yahoo search engine, the result
is a blank page3!.

28. See Jon Perlow, New in Labs: Stop Sending Mail You Later Regret, Gmail Official Blog, 6 Oc-
tober 2008, available at: http://gmailblog.blogspot.com/2008/10/new-in-labs-stop-
sending-mail-you-later.html, last access June 10, 2013.

29. See Hiroko Tabuchi, Facebook Wins Relatively Few Friends in Japan, N.Y. Times, 10 Janu-
ary 2011, p. B1, presenting the outcome of research conducted of a sample of 2,130 Japa-
nese citizens, 89% of whom were reluctant to reveal their true name on the Internet.

30. See Holman W. Jenkins, Jr., Google and the Search for the Future, Wall St. J., 14 August
2010, p. A9.

31. Vinod Sreeharsha, Google and Yahoo Win Appeal in Argentine Case, N.Y. TIMES,
Aug. 20, 2010, at B4.
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II1. The proposal to regulate the protection of personal data

The recognition of the right to be forgotten in the form of an express confirma-
tion appears to be an imminent need in this era of absolute digital memory. Con-
sequently, a key consideration is the adjustment of legislation in view of new
technology that supplies vast stores of data, which is precisely the aim that the
Proposal for a Regulation and a Directive Regarding Personal Data seek to serve.

Article 17 grants the data subject’s right to be forgotten and the correlating right
to erasure of personal data. It further elaborates and specifies the right of eras-
ure provided for in Article 12(b) of Directive 95/46/EC and outlines the condi-
tions of the right to be forgotten, including the obligation of the controller who
has made the personal data public to inform third parties on the data subject’s
request to erase any links, or copy or replication of that personal data. It also in-
tegrates the right to have the processing restricted in certain cases, avoiding the
ambiguous terminology “blocking”.

Article 17 states:

1. The data subject shall have the right to obtain from the controller the erasure
of personal data relating to them and the abstention from further dissemination
of such data, especially in relation to personal data made available by the data
subject while he or she was a child, where one of the following grounds applies:

(a) the data are no longer necessary in relation to the purposes for which they
were collected or otherwise processed;

(b) the data subject withdraws consent on which the processing is based accord-
ing to point (a) of Article 6(1), or when the storage period consented to has ex-
pired, and where there is no other legal ground for the processing of the data;

() the data subject objects to the processing of personal data pursuant to Article 19;
(d) the processing of the data does not comply with this Regulation for other reasons.

2. Where the controller referred to in paragraph 1 has made the personal data
public, it shall take all reasonable steps, including technical measures, in relation
to data for the publication of which the controller is responsible, to inform third
parties that are processing such data, that a data subject requests them to erase
any links to, or copy or replication of that personal data. Where the controller has
authorised third party publication of personal data, the controller shall be consid-
ered responsible for that publication.

The controller shall carry out the erasure without delay, except to the extent that
the retention of the personal data is necessary:
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(a) for exercising the right of freedom of expression in accordance with Article 80;

(b) for reasons of public interest in the area of public health in accordance with
Article 81;

(c) for historical, statistical and scientific research purposes in accordance with
Article 83;

(d) for compliance with a legal obligation to retain the personal data by [Euro-
pean?] Union or Member State law to which the controller is subject; Member
State laws shall meet an objective of public interest, respect the essence of the
right to the protection of personal data and be proportionate to the legitimate
aim pursued;

(e) in the cases referred to in paragraph 4.

4. Instead of erasure, the controller shall restrict processing of personal data
where:

(a) their accuracy is contested by the data subject, for a period enabling the con-
troller to verify the accuracy of the data;

(b) the controller no longer needs the personal data for the accomplishment of its
task but have to be maintained for purposes of proof;

(c) the processing is unlawful and the data subject opposes their erasure and re-
quests the restriction of their use instead;

(d) the data subject requests to transmit the personal data into another automat-
ed processing system in accordance with Article 18(2).

5. Personal data referred to in paragraph 4 may, with the exception of storage,
be processed only for purposes of proof, or with the data subject’s consent, or for
the protection of the rights of another natural or legal person or for an objective
of public interest.

6. Where processing of personal data is restricted pursuant to paragraph 4, the con-
troller shall inform the data subject before lifting the restriction on processing.

7. The controller shall implement mechanisms to ensure that the time limits es-
tablished for the erasure of personal data and/or for a periodic review of the
need for the storage of the data are observed.

8. Where the erasure is carried out, the controller shall not otherwise process
such personal data.

9. The Commission shall be empowered to adopt delegated acts in accordance
with Article 86 for the purpose of further specifying:
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(a) the criteria and requirements for the application of paragraph 1 for specific
sectors and in specific data processing situations;

(b) the conditions for deleting links, copies or replications of personal data from
publicly available communication services as referred to in paragraph 2;

(c) the criteria and conditions for restricting the processing of personal data re-
ferred to in paragraph 4.

IV. Reflections on the regulation proposal

The express confirmation of a right to be forgotten comes at a time when use of
the Internet is virtually unrestrained and individuals (private and public figures
alike) feel helpless in terms of controlling, or even monitoring information about
themselves that is disseminated on the Internet. The aim of the Regulation is to
put the brakes on the endless flow of often damaging and unwanted personal
information published on the Internet that can follow and stigmatize individu-
als in perpetuity. Nonetheless, an objection could be raised if the confirmation
of a guaranteed right to be forgotten would lead to an effective violation of the
freedom of speech3? or, in more general terms, if it would bring about an exces-
sive restriction of the freedom of journalistic information and of citizens’ right to
information.

At this point, it must be noted that the Regulation Proposal refers to data that
have been publicized by the subjects of the data themselves when they were chil-
dren: in other words, the Regulation focuses on the uploading of photographs or
provocative text that the subjects of the data have placed on the Internet, infor-
mation (data) that relate to their childhood when they did not possess the cogni-
tive and emotional maturity to consider that such posts could or would follow
them in perpetuity, for instance, they may not realize that potential employers
could access this information, or that their teenage Facebook posts could be ac-
cessed and assessed by university admissions officials. This was precisely the
reasoning presented by the Vice President of the European Commission, Viviane
Reding, when she announced the proposed right to be forgotten, making a special
note on the particular danger faced by adolescents who may reveal personal data

32. The opinion that the right to be forgotten violates the freedom of speech is advocated by Jef-
frey Rosen, The Right to Be Forgotten, 64 Stanford Law Review (2012), p. 88 et seq. (92).
Rosen stresses quite poignantly that Furopeans have a long-standing tradition of recognizing
abstract rules of privacy that they fail to apply in actual practice. Indeed, in one of his previ-
ously mentioned articles, see footnote 23 above, p. 345, Jeffrey Rosen emphatically states
that he would prefer the freedom of speech over the protection of privacy.
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that they later may come to regret.3* The Regulation Proposal refers to the post-
ing of data “especially” by children. This choice of wording is indicative of the
special sensitivity shown towards the protection of childhood, whilst still leav-
ing a window of opportunity for the protection of adults as well in cases of a
thoughtless posts that they may have made. The term “especially” does not solely
refer to children, but also to all subjects who post data about themselves, thus
leaving open the possibility for seeking the erasure of data that may have been
copied and re-uploaded by others on the Intemnet or, simply, data involving an
individual that has been uploaded by a third party. On this point, it is worth high-
lighting that the interpretation of the right to be forgotten that had initially been
adopted before the finalizing of the Regulation Proposal’s text, suggested that on-
ly references which have been made by others should fall under the scope of ap-
plication of the right to be forgotten.>* The final Regulation Proposal, however,
appears to be very broad in relation to the right to be forgotten, as it recognizes
that all information that relates to a data subject will actually fall under its scope.
As a result, the right to be forgotten in the Regulation Proposal concerns: a) In-
ternet posts that have been made by the data subject; b) Internet posts concerning
the data subject that have been copied by others and re-uploaded on the Internet;
and, lastly, ¢) posts made by others concerning the data subject, if these are not
covered by the right to the freedom of expression and art.

The claim for the erasure of the first two categories above is particularly suited
to the case of social networks,* that is, when the data subject had at some point
in the past, in a carefree moment or even a moment of thoughtlessness, post-
ed information about herself for which she subsequently regretted. In view of
this, subjects of unwanted or offensive published data who wish to erase the data
should not be followed by their careless or thoughtless posts forever. In this
case, the right to be forgotten constitutes a corollary to a user’s right to develop

33. See Viviane Reding, The EU Data Protection Reform 2012: Making Europe the Standard Set-
ter for Modern Data Protection Rules in the Digital Age 5, 22 January 2012, available at:
http://europa.eu/rapid/pressReleasesAction.do?reference=SPEECH/12/26&format=PDF,
last access June 10, 2013.

34. See John Hendel, Why Journalists Shouldn’t Fear Europe’s ‘Right to Be Forgotten,” Atlantic,
25 January 2012, available at http://www.theatlantic.com/technology/archive/2012/01/
why-journalists-shouldnt-fear-europes-right-to-be-forgotten/251955/, last access June 10,
2013.

35. See Fereniki Panagopoulou-Koutnatzi, Social Networking Sites as a National, European and
International Challenge of the Protection of Privacy, Sakkoulas Press, Athens-Thessaloniki
2010, p. 95 et seq. In Greek.

36. See Lilian Mitrou, Case-note, Decision No. 16790,/2009 of the Singe Member First Instance
Court of Thessaloniki (Petition for Injunctions) [On the publication of documents contain-
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one’s personality freely, while the same applies to search engines, such as Google
and Yahoo.

The greatest step, however, is realized through the third category that concerns
embarrassing posts about individuals that have been published by others. It is
herewith noted that, in accordance with Article 17(3) of the Regulation Propos-
al, when a subject requests that personal data (about themselves) be erased, the
controller is under an obligation to carry out the task of data erasure without
delay, except to the extent that the retention of the personal data is necessary
for exercising the right of freedom of expression, as defined by Member States.
Moreover, according to Article 80, a further exception to the duty of erasure is
recognized in cases of processing of personal data solely for journalistic purpos-
es or purposes of artistic or literary expression. The proposed Furopean regula-
tion, however, treats takedown requests for truthful information posted by oth-
ers identically to takedown requests for photos one may have posted about one-
self that have then been copied by others: both are included in the definition of
personal data as “any information relating” to oneself, regardless of its source.
For instance, an individual can demand takedown of data posted on the Internet,
and the burden, once again, is on the third party to prove that it falls within the
exception for journalistic, artistic, or literary expression. This could transform
Google, for example, into a censor-in-chief for the European Union, rather than
a neutral platform. And because this is a role Google does not want to play, it
may instead produce blank pages whenever a European user types in the name of
someone who has objected to a nasty blog post or a status update.

The question that arises here is whether the right to be forgotten extends as far as
enabling the erasure of every part of one’s ‘dark’ past. Such a prospect would lead
to a claim for the erasure of a former conviction from each and every webpage on
the Internet. For example, can a lawyer who has been penalized by the bar asso-
ciation with a two-year suspension order on charges of corruption request that all
statements referring to this event be erased from the Internet after she has paid
the prescribed penalty? Considering the Regulation Proposal in conjunction with
the rights to freedom of speech and freedom to information, leads to favor the
data subject if there is no legitimate need to inform the public of a violation.

Consequently, the republication of the past actions of a person who has served
a sentence can be construed as jeopardizing her smooth reintegration into soci-
ety, and seen as an additional and unjust act of punishing her once again, with-
out reason. In this case, we find a correlation with the fundamental criminal law

ing personal data and defamatory remarks on facebook], Journal of Mass Media and Com-
munications Law 2009, p. 400 et seq. (408, et al). In Greek.
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principle of ne bis in idem, in the sense that the publicizing of a closed case ef-
fectively constitutes a second sentence for the same offence. The right to be for-
gotten allows the individual to have a second chance to rejoin society - an op-
portunity that is essentially similar to that of the deletion of sentences from one’s
criminal record or from the service record of an employee - and is comprised by
the withdrawal of information from society’s memory.3”

Special emphasis should be given to the fact that this right is not unlimited, par-
ticularly in cases of long-standing matters that are of public interest, such as the
unaccounted flow and use of public funds.® Therefore, a politician involved in
a matter concerning the abuse of public funds, even if the relevant accusations
have not been proven, is not entitled to removing this dark page of his politi-
cal career from the public domain. What he can demand, instead, is the accurate
inclusion of details of the outcome of any relevant court action in all publica-
tions, which is based on the right to the rectification of personal data that are
inaccurate or the completion of incomplete data, in pursuance with Article 16 of
the Regulation Proposal. Furthermore, the right to be forgotten must, in practice,
coexist harmoniously with the rights to information, freedom of speech, access
to information, and the right to preserve collective and historical memory and/
or with the public interest.3? Accordingly, notifying the public as to the name
of a convicted person for reasons falling under public interest is subject to time
limitations, as well as to the principle of proportionality, in the sense that a cur-
rently relevant and objective reference that serves an informational aim will be
acceptable, provided that it does not extend beyond serving the genuine interest
of the public to be kept informed.*® The time limit within which a reference to
an older case would be deemed to be legitimate is advisable to coincide with the
equivalent temporal limits set for the erasure of penalties from a convicted per-
son’s criminal record.*!

In addition to the need to weigh the right to be forgotten against other consti-
tutionally protected rights, we face the task of defining its precise scope: Is the
right to be forgotten relevant only with regard to the press and the Internet or
does it also extend to our social or workplace sphere? It is true that it is diffi-
cult to erase one’s memory in relation to a criminal act conducted by a person
who belongs to one’s wider or immediate social circle. If, for example, we are

37. See Lilian Mitrou, footnote 3, p. 160.

38. See Charalambos Anthopoulos, footnote 4, p. 246.
39. See Lilian Mitrou, footnote 3, p. 160.

40. See Lilian Mitrou, footnote 3, p. 161.

41. See Lilian Mitrou, footnote 3, p. 161, et al.
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aware of the fact that a neighbor of ours committed a crime for which he has
been sentenced, it is virtually impossible to erase this knowledge from our mem-
ory. Nonetheless, and irrespective of this consideration, whether we will actu-
ally forgive this neighbor and offer him a second chance is entirely up to our
discretion. Bearing that in mind, it follows that the right to be forgotten cannot
lead to the prohibition of the public expression of social outrages or ordinary
gossip that do not appear in the press or on the Internet. We simply cannot place
a prohibition upon society to stop talking about an individual, be it others or our-
selves.*? The state should give convicted persons a second chance, but we cannot
demand that this be required to individuals who may not, in all probability, treat
former convicts as social pariahs but who would still remain quite suspicious of
them, particularly in work spheres (e.g., in terms of employing them as nannies
or teachers).® In fact, hiding part of one’s darker aspects of the past may poten-
tially raise even greater suspicion for prospective employers.** _

Lastly, we must also inquire whether the right to be forgotten should be final. If
one has committed a crime and has been convicted for it, does he have the right
- after serving the sentence - to demand erasure of all references to this event in
the mass media and on the Internet in order to facilitate a smooth reintegration
to public life? This right is retracted if serving a wider public interest is at issue of
concern, such as, for example, a danger that a publication seeks to prevent or limit
through publicizing it.> Also, in cases where the same or a similar act is committed
again by a person who has served a sentence, the right to be forgotten also appears
to give way, due to the fact that the repetition of this illegal act, is of more great-
er significance. Nonetheless, the wording of paragraph 8 of the proposed Regula-
tion does not allow for this kind of differentiation, as it prohibits the processing of
erased personal data in any manner. Moreover, the provision related to the confine-
ment of data processing that is recognized by paragraph 4 is particularly limiting
and it does not include a category for storing data in case these may be used again if
a future conviction of the same person occurs, for the same crime. This is justified,
given that had the opposite been the case - if there were a provision for the main-
tenance of data in case these may be proven to be useful in the future - a situation

42. See Eugene Volokh, Freedom of Speech and Information Privacy: The Troubling Implica-
tions of a Right to Stop People from Speaking About You, 52 Stanford L. Rev. (2000), p.
1049 (1091).

43. See Eugene Volokh, ibid., p. 1092.

44. See Richard A. Epstein, Privacy, Property Rights, and Misrepresentations, 12 Georgia L. Rev.
(1978), p. 455 (472-73).

45, Cf. Thrasivoulos Th. Kontaxis, The Mass Media and the Violation of Personality, Nomiki
Vivliothiki Publications, Athens 2011, p. 19 et seq. In Greek.
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of legal uncertainty would emerge in reference to the possibilities of keeping data
on file, thus leading to the violation of a natural person’s right to ask that his/her
personal data be deleted. In instances where a person is reconvicted for the same
crime, it is only natural that everyone’s memory will be jogged about the event and
in relation to the convicted person’s past actions; however this rehashing of past
events should not take place via the Internet.

Finally, it must also be pointed out that the right to be forgotten refers to the
erasure or the conditional limitation of the processing of factual data about indi-
viduals who do not wish to have publicized as part of their private life. Along with
the confirmation of the right to be forgotten, the Regulation Proposal also incorpo-
rates a minor provision under Article 16, namely the right to seek the rectification
of personal data that are inaccurate or the completion of incomplete data.

V. In lieu of an epilogue

As history repeats itself, it is absolutely vital that society should have a sharp
memory in order to avoid the repetition of mistakes of the past: after all, a soci-
ety without a clear memory of the past cannot gaze toward the future. Special
emphasis, however, must be applied to ensure that retaining memory will take
place only for events that stir society’s legitimate interest in access to informa-
tion. When no such interest in access to information can be established, a person
has the right, as well as the claim vis-a-vis the relevant institutions, to see that
unpleasant pages of the past are forgotten, so as to enable a smooth reintegration
to society after having served the prescribed sentence or paid the prescribed dues
to society. In addition to convicted persons who have served their sentence, a
stronger claim to have the past erased can be given to all those who have decided
to turn a page in their lives and forget past moments that no longer represent
who they are. Indeed, an even greater claim to this effect should be granted to
children who, during some carefree thoughtless moment, may have posted in-
formation or photographs on the Internet without realizing that this publication
may adversely affect their lives at some later point in time. Even if the Inter-
net is the supreme collector of personal data,*® this does not mean that a certain
brake cannot be placed in the uncontrollable and unwanted collection of so much
personal data. The express confirmation of an established and widely recognised
right to be forgotten through the Regulation Proposal is therefore welcomed with
genuine optimism in this era where every bit of personal information is being
logged unrestrainedly, along with the hope that registered information will be
managed with care and governed by reason.

46. Cf. Shawn C. Helms, Translating Privacy Values with Technology, 7 Boston University Jour-
nal of Science & Technology Law (2001), p. 288 et seq. (293).



The legal nature of the controller’s civil liability
according to art. 23 of Directive 95/46 EC

Timoleon Kosmides

1. Introduction

Processing of personal data plays a prominent role in the current social and
economic context.! It can contribute to financial, scientific and social develop-
ment. This specifically applies to the territory of the European Union since the
free movement of goods, persons, services and capital requires that personal data
should be able to flow freely from one Member State to another.?

However, processing of personal data has a dark side. It entails a serious threat
to one’s right to privacy (Privatsphadre), personality (Personlichkeit) and infor-
mational self-determination (informationelle Selbstbestimmung).? This threat is
associated with a damage risk (Schadensrisiko). Particularly, the illegal process-
ing of personal data can cause damage to individuals. In other words, the illegal
processing of personal data may lead to a damage potential (Schadenspotential).*

2. The liability rule (art. 23 of the Data Protection Directive)

In view of the above, clause 2 of recital no. 55 of the Data Protection Direc-
tive declares that “any damage which a person may suffer as a result of unlawful
processing must be compensated for by the controller, who may be exempted
from liability if he proves that he is not responsible for the damage, particularly
in cases where he establishes fault on the part of the data subject or in case of
force majeure”. To that end, the Data Protection Directive includes a liability rule
inart. 23.

According to art. 23 par. 1 of the Data Protection Directive “Member States
shall provide that any person who has suffered damage as a result of an unlaw-

1. Kosmides (2010): 1 et seq., with further references.

2. See recital 3 of the Directive 95/46 EC of the European Parliament and of the Council of 24
October 1995 on the protection of individuals with regard to the processing of personal data
and on the free movement of such data (O] 1995 L 281, 31), “Data Protection Directive”

3. Kosmides (2010): 3 et seq.
4, 1d., 6-7.
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ful processing operation, or of any act incompatible with the national provisions
adopted pursuant to this Directive, is entitled to receive compensation from the
controller for the damage suffered”.” Par. 2 establishes a possibility of liability
reduction or exemption as it states that “the controller may be exempted from
this liability, in whole or in part, if he proves that he is not responsible for the
event giving rise to the damage”.

3. The legal nature of civil liability
3.1 The problem

The EC/EU case law does not deal with the issue of the determination of the
legal nature of the controller’s civil liability according to art. 23 of the Data Pro-
tection Directive.® By contrast, the respective discussion in scholarly literature,
especially German literature, is old and wide-ranging. Nevertheless, the question
about the type of the liability remains to date undecided. Opinions on this issue
diverge widely, a lot of them being extremely briefly reasoned.”

Despite a shift in emphasis, different opinions can be schematized as follows:
According to a first point of view, art. 23 of the Data Protection Directive estab-
lishes a fault-based liability, reversing the burden of proof concerning the fault
element.®

Other authors have a completely different way of interpreting the liability rule of
art. 23 of the Data Protection Directive. They classify it as strict/objective liabil-
ity, more accurately as no-fault liability (verschuldensunabhéngige Haftung).’

5. See also Advocate General Colomer (2009): marginal no. 57 footnote 45

6. On the problem of the legal nature of civil liability according to art. 23 of the Greek Data
Protection Law (Law no. 2472/1997) see in detail Kosmides (2010): 154 et seq. According
to him, art. 23 par. 1 of the Greek Data Protection Law establishes two liability rules. The first
one (art. 23 par. 1 clause 1) sets a no-fault liability for violation of law, whereas the second
one (art. 23 par. 1 clause 3) sets a liability for violation of due diligence. For the prevailing
opinion, supporting that art. 23 par. 1 establishes a fault-based liability see Ap. Georgiades
(1999): § 63 marginal no. 33 et seq.; Iglezakis (2003): 283 et seq.; Bottis M. (2009): 786; AP
1923/2006, NoB 2007, 367, 371.

7. Ehmann/Helfrich (1999): art. 23 marginal no. 12.

8. Ehmann/Helfrich (1999): art. 23 marginal no. 14 et seq., especially 17; Born (2001): 82-83;
Teschner (1999): 67; v. Burgsdorff (2003): 77; cf. also Schneider (1993): 39; id. (2009):
Chap. B marginal no. 90.

9. Simitis, in: Simitis (2011): § 7 marginal no. 4; Brithann, in: RoBnagel (2003): Chap. 2.4 mar-
ginal no. 48; id., in: Grabitz/Hilf (2009): art. 23 marginal no. 5; Kautz (2006): 140 et seq.,
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Finally, another group of authors denies the above mentioned opinions. They
suggest that the compensation claim according to art. 23 of the Data Protection
Directive should be approached as one arising from a liability between a fault-
based and an endangerment liability (“zwischen einer Verschuldens- und einer
Gefdhrdungshaftung).!°

3.2 Compilation of critical questions

The above presented disagreement clearly shows that the determination of the
legal nature of the controller’s civil liability according to art. 23 of the Data Pro-
tection Directive is a rather difficult issue. In order to achieve this, one must an-
swer two questions: first of all, what would the type of the liability be if par. 2
did not exist? To answer this question, an isolated assessment of art. 23 par. 1 is
required.!! The second question to answer is the following: how does art. 23 par.
2 influence the legal nature of the liability? Here, it is important to determine
which circumstances fall under par. 2 and lead to liability exclusion. In this con-
text, a total assessment of art. 23 par. 1 and 2 is necessary.!?

3.3 Qualification of the civil liability according to art. 23 par. 1
of Data Protection Directive (isolated assessment)

If it is fictitiously assumed, that art. 23 par. 2 does not exist, the controller’s civil
liability has to be classified as an objective liability for violation of law. This is
the case since par. 1 does not provide the controller with any liability exonera-
tion possibility.

As seen above, authors categorizing the controller’s liability as strict/objective
liability regard it either as a “no-fault liability” or an “endangerment liability”. In
both cases, one is liable for damage regardless of his fault.!> However, a “no-fault
liability” and an “endangerment liability” are not coincident terms. Endanger-
ment liability presupposes neither fault nor violation of law (Rechtswidrigkeit).!4

especially 163) or endangerment liability (Gefdhrdungshaftung) (Ellger, RDV 1991, 121,
130; Kautz (20006): 140 et seq., especially 152 et seq., 162.

10. Cf. Kilian, in: Tinnefeld/Phillips/Heil (1995): 106; Dammann/Simitis (1997): art. 23 mar-
ginal no. 1, 6 et seq., especially 9; Tinnefeld/Ehmann/Gerling (2005): 415.

11. Kosmides (2010): 61.
12. 1d.: 61.
13. Id.: 62, with further references.

14. Esser (1969): 90-91; Larenz (1963): 597-598; Larenz/Canaris (1994): § 84 1 3a, 3b, 610;
Deutsch (1996): marginal no. 9, 644; id., (1976): 367; id., (1992): 74; Enneccerus/Nipper-
dey (1960): § 2171, 1341 et seq.; Spindler, in: Bamberger/Roth (2008): § 823 marginal no.
0.2; Kotz/Wagner (2006): marginal no. 491; Medicus/Petersen (2009): marginal no. 604,
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The establishment and operation of a source of danger is permitted.!> Liability
for damage arises if the danger is realized. In this context it is irrelevant if there
is a violation of law or not.

From this point of view, an endangerment liability is a no-fault liability. Howev-
er, not every no-fault liability is an endangerment liability. This is the case when
a liability rule, on the one hand, does not presuppose a fault of the person who
is responsible for the event giving rise to the damage suffered, but, on the other
hand, requires a violation of law. One such case is the liability rule of art. 23 par.
1 of the Data Protection Directive. According to this rule, “any person who has
suffered damage as a result of an unlawful processing operation, or of any act
incompatible with the national provisions adopted pursuant to this Directive, is
entitled to receive compensation from the controller for the damage suffered”.

Since art. 23 par. 1 of the Data Protection Directive explicitly presupposes a vio-
lation of law, this provision does not establish an endangerment liability. In con-
trast, it sets an objective liability for the violation of law (objektive Haftung fiir
Rechtswidrigkeit), a liability for no-fault tort (Haftung fiir unverschuldetes Un-
recht) or an objective tort liability (objektive Unrechtshaftung).'¢

631; Deutsch/Ahrens (2002): marginal no. 523; Hager, in: Staudinger (1999): Vorbem. zu
8§ 823 et seq. marginal no. 30; Kosmides (2010): 62-63; id., GPR (2009): 179; cf. Teich-
mann, in: Jauernig (2009): Vor § 823 marginal no. 9; Fikentscher/Heinemann (2006): mar-
ginal no. 1684-1685; Staudinger, in: Schulze (2009): Vor §§ 823-853 marginal no. 6; RGZ
141, 406, 407; BGH, Beschl. v. 4.3.1957 - GSZ 1/56, BGHZ 24, 21, 26 = NJW 1957, 785;
BGH, Urt. v. 14.3.1961 - VI ZR 189/59, BGHZ 34, 355, 361 =]JZ 1961, 601 = MDR 1961,
403 = NJW 1961, 655; BGH, Urt. v. 5.7.1988 - VI ZR 346/87, BGHZ 105, 65, 68 = LM
Nr. 61 zu § 7 StVG = MDR 1988, 1047 = NJW 1988, 3019; Kornilakis (1982): 155 et seq.,
161; id., (2002): § 109, 668 et seq.; Valtoudis (1999): 84 et seq.; see also Ap. Georgiades,
(1999): § 4 marginal no. 61; Stathopoulos (2004): § 15 marginal no. 91; AP 447,/2000, Ell-
Dni 2000, 1309-1310; EfLar 598/2006, ArchN 2007, 487, 489; EfPeir 121,/2004, EllDni
20006, 1687-1688; different viewpoint: BGH, Entscheidung v. 28.10.1971 - III ZR 227/68,
BGHZ 57, 170, 176 = DB 1971, 2468 = WM 1972, 45; BGH, Urt. v. 24.1.1992 - V ZR
274/90,BGHZ 117,110, 111 et seq. = LM Nr. 21 zu § 833 BGB = NJW 1992, 1389; v. Bar
(1980): 131 et seq.; Seiler (1994): 291-292; Eberl-Borges, in: Staudinger (2008): § 833
marginal no. 27.
15. Deutsch (1976): 367, with further references; id., (1992): 74.

16. Kosmides (2010): 64.
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3.4 Qualification of civil liability according to art. 23 par. 1 and 2 of
the Data Protection Directive (total assessment)

3.4.1 The Problem - clarification

The controller’s civil liability cannot be determined on the grounds of an isolated
assessment of art. 23 par. 1 of the Data Protection Directive. Instead, an overall
assessment of art. 23 par. 1 and 2 is required.!” According to par. 2 an exemption
from this liability is possible if the controller “proves that he is not responsible
for the event giving rise to the damage”.

Par. 2, first of all, reverses the burden of proof in favor of the victim. However,
what is important for determining the type of liability is basically to define the
meaning of the ‘event’ for which the controller is not responsible. If the control-
ler, according to par. 2, is exempted from his liability because the event giving
rise to the damage cannot be attributed to his fault; art. 23 establishes a fault-
based tort liability. If the event for which the controller is not responsible is not
related to the controller’s fault (absence of fault), art. 23 sets an objective tort
liability. This is the case when the person obliged to pay can only exempt himself
from liability by proving objective circumstances. Finally, the event leading to
liability exemption according to par. 2 may consist of both an absence of fault
and other, objective facts. In this case par. 2 sets an open rule concerning liability
reduction or exemption (offener Tatbestand hinsichtlich der Haftungsminderung
oder Haftungsbefreiung).!®

The event for which the controller is not responsible according to art. 23 par. 2 of
the Data Protection Directive is not defined by the Directive. Thus, it is an indefi-
nite legal term (unbestimmter Rechtsbegriff).!? In order to determine the legal
nature of the controller’s civil liability, a concretization of this indefinite legal
term is required. This demands an interpretation of the liability exoneration rule
of art. 23 par. 2 of the Data Protection Directive. This rule is a secondary Union
law rule. Therefore, an autonomous interpretation has to be made, namely on the
grounds of the interpretation criteria of Union law.2°

17. Ehmann/Helfrich (1999): art. 23 marginal no. 14.
18. Kosmides (2010): 65.

19. Id.: 65.

20. Wolf (1992): 783; Franzen (1999): 475.
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3.4.2 Initial point: Interpretation of art. 23 par. 2 of the Data
Protection Directive

Despite its special characteristics,?! European Union law should basically be in-
terpreted according to the same criteria applicable to national law.?? Viewed that
way, a literal, systematic, historical and teleological interpretation of art. 23 par.
2 is required. In addition to that, this rule has to conform to primary Union law.

3.4.3 Literal interpretation

The textual interpretation, being the first criterion to apply,?? seeks to ascertain
the literal sense of the wording of the law in question. In common language one
is “not responsible, for the event giving rise to the damage” if he is not to blame
for this event. This phrase contains a subjective behavior reproach. Viewed in
this light, the controller can be exempted from his liability if he proves that he
has taken due care. A similar meaning have amongst others the French (“le fait
qui a provoqué le dommage... ne lui est pas imputable®), the German (“der Ums-
tand, durch den der Schaden eingetreten ist, (kann) ihm nicht zur Last gelegt
werden“) and the Greek (“Oev euBUverai yia 1o {npioy6vo yeyovog”) wordings of
art. 23 par. 2 of the Data Protection Directive.

If the controller could only be exempted from liability if he could prove that he
had taken due care, the wording of art. 23 would give evidence of a fault-based
liability. This is not the case here. This happens as there are liability exempting
events in the sense of art. 23 par. 2, that are not related to a subjective behavior
reproach of the controller. For example the controller may be exempted from the
liability of art. 23 par. 1 in cases where he establishes fault on the part of the data
subject. This is stated expressively in recital 55 clause 2 of the Data Protection
Directive.

Though recital 55 does not define the meaning of an event for which the control-
ler is not responsible, this recital is crucial concerning the meaning of this event.
This recital cites as an example for such an event alternatively a fault on the part
of the data subject or force majeure. This means that it is consistent with the
wording of art. 23 par. 2 of the Data Protection Directive if the controller can
only exonerate himself from his liability in case of a fault on the part of the data

21. Kosmides (2010): 67-68, with further references.

22. Franzen (1999): 445 et seq.; Riesenhuber, in: Riesenhuber (2006): 191 et seq.; Anweiler
(1997): 34; Schulze, in: Schulze (1999): 13; cf. also Dederichs (2004): 24 et seq.

23. Larenz (1991): 320 et seq.; Bydlinski (2005): 11 et seq.; id. (1991): 437 et seq.; Kramer
(2010): 57 et seq.; Wank (2008): 41 et seq.; Pawlowski (1999): marginal no. 360 et seq.;
Papanikolaou (2000): 131 et seq.; Stamatis (2009): 383 et seq.
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subject. If so, art. 23 establishes a no-fault liability.>* On the contrary, a fault-
based liability exists if the controller may be exempted from his liability in case
of force majeure.?

Consequently, the grammatical interpretation of art. 23 of the Data Protection
Directive leads to the conclusion that this provision sets per se neither a no-fault
nor a fault-based liability. Instead, it provides the national legislator with the au-
thority to concretize the open rule of art. 23 par. 2 concerning liability reduction
or exemption. The national legislator has the discretion to determine the type of
the controller’s civil liability as long as the Data Protection Directive targets are
respected.

3.4.4 Systematic interpretation

Literal interpretation of an isolated legal text does not suffice. One must pen-
etrate into the field of systematic interpretation?® since this legal text does not
exist in isolation and therefore cannot be understood isolatedly. Looked at in that
light, the meaning of art. 23 par. 2 of the Data Protection Directive can be ascer-
tained if it is considered as a part of this Directive. This Directive has to be con-
sistent in its entirety.

However, all possible solutions (fault-based, no-fault liability and liability with
an open rule concerning liability exoneration) are consistent with the Directive.?”
As a result, a systematic interpretation provides no decisive criterion for the de-
termination of the type of the controller’s civil liability according to art. 23.

3.4.5 Historical interpretation

The historical interpretation?® seeks to identify the meaning of the legal phrase
in question in the light of the ruling intention (Regelungsabsicht), objectives
(Zwecke) and norm perception (Normvorstellung) of the historical lawmaker.2°

24. Kosmides (2010): 70.
25. Id.: 70 with further references to ECJ case law.

26. See hereto Larenz (1991): 324 et seq.; Bydlinski (2005): 16 et seq.; id. (1991): 442 et seq.;
Kramer (2010): 85 et seq.; Wank (2008): 55 et seq.; Zippelius (2006): 52 et seq.; Pawlows-
ki (1999): marginal no. 362 et seq.; Papanikolaou (2000): 147 et seq.; Stamatis (2009):
388 et seq.

27. Cf. hereto Kosmides (2010): 72 et seq.

28. See hereto (1991): 328 et seq.; Bydlinski (2005): 19 et seq.; id. (1991): 449 et seq.; Kramer
(2010): 116 et seq.; Wank (2008): 63 et seq.; Zippelius (2006): 49 et seq.; Papanikolaou
(2000): 160 et seq.; Stamatis (2009): 386 et seq.; cf. also Fikentscher (1976): 674 et seq.

29. Larenz (1991): 328 et seq.
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Art. 21 par. 1 of the first draft of the Data Protection Directive set the first ver-
sion of the liability rule in question. Art. 21 par. 2 established a liability ex-
emption possibility if the liable party proved, that he adopted all appropriate
measures to secure data processing as well as selecting the processor carefully.
In this respect, one could exempt himself from his liability if he has shown due
diligence in terms of par. 2.3° In the second draft of the Data Protection Directive
there existed a similar liability exoneration rule concerning the events leading to
liability relief (art. 23 par. 2). Finally, a third draft of the Directive contained the
existing art. 23 par. 2.

This rule abandons the wording of art. 21 par 2 of the first draft of the Data Pro-
tection Directive and art. 23 par. 2 of the second draft of the Data Protection Di-
rective. Both of them combined expressively the possibility of liability exemption
with the event of showing due diligence. Unlike the above mentioned rules, art.
23 par. 2 of the Data Protection Directive abstracted and generalized the event
leading to liability exoneration. This finding indicates that the legislator did not
intend to establish a fault-based liability. On the contrary, he wanted to intro-
duce an open rule with regard to liability reduction or exemption, providing the
national legislator with the authority to concretize it.3!

3.4.6 Objective-teleological interpretation

Playing an exceptional role within the frame of EU law3? the objective-teleologi-
cal approach®? seeks to interpret the legal provision in question so as to maintain
the spirit, object and purpose (Sinn und Zweck) of the law.

In order to do this, one has to take into consideration first and foremost recital 55
of the Data Protection Directive.>* Out of this recital arises the spirit and purpose
of the liability rule of art. 23. Recital 55 states that the controller may only be
exempted from liability “if he proves that he is not responsible for the damage,
in particular in cases where he establishes fault on the part of the data subject or
in case of force majeure”. The use of the phrase “in particular” in recital 55 and
the enumeration of only exemplary cases (Beispielsfalle), not regular examples
(Regelbeispiele), the Directive provides the national legislator with a wide scope

30. Kosmides (2010): 76-77.
31. 1d., 78.

32. Franzen (1999): 452 et seq.; Riesenhuber, in: Riesenhuber (2006): 201 et seq.; Bleckmann
(1982): 1177, 1178; Schmidt (1995): 579

33. See hereto Kramer (2010): 146 et seq.; Wank (2008): 67 et seq.; Zippelius (2006): 49 et
seq.; Bydlinski (2005): 26 et seq.; id. (1991): 453 et seq.; Papanikolaou (2000): 175 et seq.;
cf. also Larenz (1991): 333 et seq.

34. For further objective-teleological arguments on this issue see Kosmides (2010): 82 et seq.
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of discretion regarding the formulation of the national liability reduction or ex-
emption rule. The range of liability reduction or exemption possibility is thus left
open for the member states within the limits set by the spirit and purpose of the
Directive.>>

The above conclusion is confirmed by the disjunction of the above mentioned ex-
emplary cases leading to liability reduction or exemption. Were it for the control-
ler only possible to exonerate himself from his liability in case of force majeure,
a fault-based liability would exist. If a liability exoneration was only possible in
case of a fault on the part of the data subject, a no-fault liability would have to be
assumed.

3.4.7 Interpretation result

Interpreting art. 23 par. 2 of the Data Protection Directive leads to the following
result: an “event giving rise to the damage for which the controller is not respon-
sible” is an indefinite legal term. This indefinite legal term can be concretized
by member states within the scope of spirit and purpose of the Data Protection
Directive. Viewed in this light, art. 23 par. 2 sets an open rule concerning liability
reduction or exemption. An event allowing liability reduction or exemption in
terms of the Directive may consist either in the absence of fault on the part of the
controller or an objective event or in both of them.

Moreover, the national legislator is free to abandon the possibility provided by
Data Protection Directive to establish a liability exoneration rule. National regu-
lation may contain no such rule. In other words, the implementation of art. 23
par. 2 is optional for the member states.3

3.4.8 Conformity of the interpretation result with primary
Union law

The obtained interpretation result is compliant with primary EU law since ac-
cepting a civil liability with an optional open rule concerning liability exonera-
tion contradicts no provision of primary EU law.?”

4, Conclusion

Considering its characteristics, the controller’s civil liability according to art. 23
of the Data Protection Directive is a non-contractual liability for violation of law
(tort liability) with an optional, relatively open rule concerning liability exon-

35. See Kosmides (2010): 89 and 117 et seq.
36. 1d., 89.
37. 1d,, 87.
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eration reversing the burden of proof in favor of the victim (auBervertragliche
Haftung fiir Rechtswidrigkeit (Unrechtshaftung) mit fakultativer, relativ offener
Entlastungsmoglichkeit mit umgekehrter Beweislastverteilung).

In order to determine the type of the controller’s civil liability, national legisla-
tors have to set a liability rule establishing either an objective liability for viola-
tion of law without any liability reduction or exemption possibility (verschul-
densunabhéngige Unrechtshaftung ohne jede Haftungsminderungs- bzw. -be-
freiungsmoglichkeit), or an objective liability for violation of law with a liability
reduction or exemption rule reversing the burden of proof in favor of the victim
(verschuldensunabhdngige Unrechtshaftung mit Haftungsminderungs- bzw. -be-
freiungsmoglichkeit mit Beweislastumkehr), or a fault-based liability reversing
the burden of proof in favor of the victim with regard to the fault element (ver-
schuldensabhingige Unrechtshaftung mit Beweislastumkehr fiir das Verschul-
denselement/Haftung fiir vermutetes Verschulden).
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Intellectual property versus data
protection on the internet

Dimitra-Georgia Tsiaklagkanou

Introduction

Although intellectual property is all around us, sometimes we hardly realize it.
A common example is the intellectual property of artists or performers, or the
creators of computer programmes, which is easily accessible through the inter-
net. Undoubtedly we live in an era when we can be informed through the world
wide web about events happening around us, in the shortest possible time, at
the lowest possible cost and in the convenience of our home. Most importantly,
the internet may provide anonymity and freedom of movement by the user.
However, despite the benefits of such freedom, the anonymity can result in
abusive or non-compliant actions within the applicable legal framework. Al-
though a detailed and thorough analysis of the issue may be impeded from dif-
ferences arising from the laws of each country involved, there are common ar-
eas where the legal framework between countries colludes. Such common areas
include, but are not limited to, the promotion of activities related to terrorism,
drugs, and hacking (the most severe offences). Despite the severity of the cases
previously described, intellectual property rights infringement is one of the most
common offences committed through internet channels.

Although internet anonymity is assumed, the act of surfing the internet may
leave a huge trail of personal data behind. The user may provide substantial in-
formation during activity on the internet; this leaves open the opportunity for a
third party to extract data concerning the user’s personal profile and preferences,
for various underlying motives. The “assumed freedom” of internet usage creates
an environment of false security so that the internet user feels comfortable about
providing personal information.

Regarding the trail of internet usage contradiction thus arises. In this paper, we
will attempt to analyze this contradiction from the perspective of intellectual
property rights infringement. Can the creators of works and other rightholders
use the identitification data of the internet users in order to be protected from
the infringements performed by the latter? If yes, under what conditions? The
result of balancing the protection of intellectual property and privacy is not obvi-
ous. For this reason, different jurisdictions have given different responses. In the
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present paper, we will consider this question under both Greek and French law.
The choice of the first legal system is justified by the venue of this conference.
The choice of the second is justified by the original solution given in the French
legal system and the reactions to it at European level.

We will examine the processing of internet users’ personal data and under which
circumstances the data might be disclosed. Specifically, providers of electronic
communication services may be required to reveal the personal data of their cus-
tomers, that is to say internet users, under the applicable legal framework re-
quirements, i.e. when an investigation by the authorities is taking place (I). An
obligation thus arises to retain this data for a specified period of time, usually
1-2 years (II).

I. The obligation of electronic communication providers to
provide the personal data of internet users

The need to identify the user, raises the question of whether the matching of his
IP (Internet Protocol) address, with the identity of the subscriber to an internet
access service, should be allowed (see section B below). In the above case, an
issue arises of whether the IP address constitutes personal data and can be
considered among the information that the provider should store under certain
conditions. Furthermore, we will examine whether it should be also covered by
the definition of communication (see section A below).

A. The IP address as personal data and as part of communication

The IP address is automatically assigned by a provider of internet access services
to any internet user. It is composed of four series of three numbers between 0
and 255 [Putman, 2011]. It can be static or dynamic, depending on whether it
consists of the same series of numbers, each time a subscriber is connected to the
internet.

The use of a dynamic IP address has no effect to the identification of a subscriber.
The provider may obtain the identification information of the IP address holder
at any time. It is possible to uniquely identify a subscriber connected to the in-
ternet on 25.05.2012 at 11:00, even if he was disconnected five minutes later.
However, a shared IP address could be used by two persons living in the same
house using the same internet access service. Further, if a subscriber leaves the
network “open”, other users may log in with the same address. Also, a hacker
with only basic knowledge may steal an IP address of another user. Therefore,
there is a possibility that the IP address cannot identify the internet user.

As described above, technically, the subscriber’s identification is a possibil-
ity (see for a definition of personal data Directive 95/46/EC Article 2.a “per-
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son is one who can be identified, directly or indirectly, in particular by reference
to an identification number”, Greek Law 2472/1997 Article 2.a, French Law
78-17 06.01.1978 Article 2.2; see for a definition of communication Directive
2002/58/EC Article 2). The question that arises, however, is whether matching
the IP address to the identity data that a subscriber has given to his provider is
also legally permitted, i.e. if the IP address is personal data or part of the com-
munication, the use of this data should be carried out under the conditions and
guarantees provided by each legal system. Otherwise, the user could be easily
identified so that rightholders may initiate legal action against him to stop any
infringement of intellectual property.

Under French law, the qualification of the IP address as personal data seems
quite perplexing. The Court of Appeal (Cour d’appel, CA) of Paris in its judge-
ment of 15 May 2007, considered that the IP address does not constitute per-
sonal data information. Therefore, a specifically assigned official for this pur-
pose (certified agent, agent assermenté) could identify a user participating in a
file sharing network [Simon, 2009]. The court stated that the IP address “refers
only to a machine and not to the person using it” (translation, “trans.”). Similar
statements are found in other decisions of that court, as of 27 April 2007, of 15
May 2007, of 12 December 2007, of 29 January 2008 [Pignatari, 2010; Szuskin,
2007; Caron, 2007].

By contrast, French courts decisions accepting the IP address as personal data,
have also been issued (TGI Paris, 24.12.2007, CA Rennes, 22.05.2008) [Identi-
fication des utilisateurs de logiciels, 2008]. A judgement of 24 June 2009 states
that “an IP address is considered a personal data due to its correspondance with
a number provided by an internet access provider, identifying a computer con-
nected to the network [...] In view of the available technical means, this address
appears to be the only evidence related to the person who posted the published
content. Even if the IP address can be spoofed using specially developed software
tools, [...] this fact does not prive the IP address from being considered as data
permitting to identify the content providers” (trans.) [TGI Paris, 24.06.2009;
Forest, 2011].

The French Supreme Court (Cour de cassation), however, in its judgment of 13
January 2009 [Cass. crim., 13.01.2009] declined to resolve this issue in a final
ruling. The Court merely stated that no processing of personal data has taken
place in this case, since the agents assermentés had manually accessed a subscrib-
er's list of musical files available through a file-sharing programme [Strugala,
2010; Chafiol-Chaumont / Bonnier, 2009]. It has been argued that «if an au-
thorization by the CNIL (Commission nationale de I'informatique et des libertés)
is not required for a processing taking place not automatically, that may be ex-
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plained by the fact that this processing does not concern personal data informa-
tion” (trans.) [Caron, 2009].

Given the fact that no clear response can be found within French legislation or
case-law, we should look for other guidelines regarding the classification issue of
the IP address as personal data information.

Article 29 Data Protection Working Party, in its Opinion 4,/2007 of 20 June
2007, states that “while identification through the name is the most common oc-
currence in practice, a name may itself not be necessary in all cases to identify an
individual [...] on the Web, web traffic surveillance tools make it easy to identify
the behaviour of a machine and, behind the machine, that of its user” [ Article 29
Data Protection Working Party, 2007; Couland / Mariez, 2008]. This working
group confirmed that “IP addresses attributed to Internet users are personal data”
in its Opinion 2/2002 “on the use of unique identifiers in telecommunication
terminal equipments: the example of IPv6”, adopted on 30 May 2002 [Article 29
Data Protection Working Party, 2012].

Moreover, the Decree of 5 March 2010 (décret n°® 2010-236 relatif au traitement
automatisé de données a caractére personnel autorisé par I'article L. 331-29 du
code de la propriété intellectuelle dénommé «Systéme de gestion des mesures
pour la protection des ceuvres sur internet») classifies the IP address among per-
sonal data that the HADOPI authority (Haute Autorité pour la Diffusion des cu-
vres et la Protection des droits sur Internet, refer forward to p. 9) may process
in order to send recommendations in cases of intellectual property infringement
by internet users. Further, the Conseil Constitutionnel (decision no 2009-580,
10.06.2009) stated that “the authorization given to individuals to collect data al-
lowing to identify indirectly the subscriber to internet access services, results that
those persons process personal data about infringements” (trans.). The primary
information collected for the identification of users is the IP address, and thus it
constitutes personal data.

A different approach to the above, can be found within the Greek legal system.
Here, the primary issue of concern is whether the IP address should be included
in the definition of communication.

According to the Prosecutor’'s Opinion 9/2009 [Prosecutor, 2009], the IP ad-
dress is not protected by the principle of confidential communication provided
by Article 19.1 of the Greek Constitution, since the communication via the inter-
net is “public communication” (trans.). “As it is clear from the wording of Article
19, paragraph 1 (a), the confidentiality is protected for any means of communi-
cation, present or future, provided that these means of communication are by
nature suitable for conducting communication within intimacy [...] Therefore,
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there is such secrecy, i.e. in communication via fax, but not in communication
via the internet, since the latter is by definition public communication”. “[...]
confidentiality concerns the contents of the letter and, in general, of the respons-
es and not the external communication data, i.e. the data of the sender or of the
recipient. This means that disclosing the identity data of persons that make such
abusive, threatening or extortionate phone calls is allowed [ ...] In such cases, this
does not constitute a violation of confidentiality, since there is no intention of
the communicating persons to keep the conversation secret [...]* (trans.) (see al-
so Prosecutors’ Opinions 12/2009 and 9/2011).

However, considering communication via private messaging as public communi-
cation is open to criticism, i.e. the French case law has accepted that an employer
may not have access to messages marked as private correspondence; a message
may address a personal issue, as evidenced by the title of the message (CA Douai,
26.11.2004) [CA Douai, 2004]. The Supreme Court has ruled, in an older judge-
ment, that no access to employees’ private messages is permitted to the employ-
er, even if non-professional use of computers placed in the workplace is prohib-
ited (Nikon, Cass. soc., 02.10.2001, Bull. V, n° 291; confirmed by judgement of
Cass. soc., 12.10.2004, Bull. V, n° 245) [Mélin / Melison, 2007]. Moreovet, as
the Greek Data Protection Authority has pointed out on its website, “The moni-
toring of an employee’s e-mail may be considered necessary only in exceptional
cases. For instance, monitoring an employee’s e-mail may be necessary to ensure
confirmation or proof of certain actions on his behalf. These actions should in-
clude criminal activity and monitoring is essential to defending the legitimate
interests of the employer. This occurs, for example, where the employer has legal
responsibility for the actions of the employee”.

Sending a personal message via the internet should not result in the waiving of
the private nature of this communication, since the sender does not want third
parties to peruse the message.

The increased risk of third party access to private communication has no influ-
ence in qualifying a message as private. This risk is due to the means of com-
munication used, the facilitation it offers, the opportunities it provides and the
risks that its use entails. Moreover, if we follow the same logic, we can argue that
telephone communication by calls, or text messages via a mobile, cannot be con-
sidered as a private communication. On the contrary, assuming the privacy of the
communication via telephone, but denying that character in communication via
internet, implies discrimination against the internet, which is not justified under
the principle of equality. Furthermore, this is not justified in terms of competi-
tion, since it provides a competitive advantage to a technological means of com-
munication (the phone instead of the computer).
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It has been also pointed out that even in communication through websites acces-
sible to third parties (such as blogs), personal data not disclosed by users cannot
be considered as part of public communication; users have taken adequate meas-
ures to prevent disclosure of such data [Sotiropoulos, 2009].

Moreover, the protection of the IP address as part of the communication should
be accepted since at European level, a clear response is given to this question
since 2002. The Directive 2002/58/EC specifies that “a communication may
include any naming, numbering or addressing information provided by [...] the
user of a connection to carry out the communication” (paragraph 15 of the pre-
amble to Directive 2002/58/CE). The same paragraph also provides that: “Traf-
fic data may, inter alia, consist of data referring to the routing, duration, time or
volume of a communication, to the protocol used, to the location of the terminal
equipment of the sender or recipient, to the network on which the communica-
tion originates or terminates, to the beginning, end or duration of a connection”
(see also the definition of the “communication”, Article 2 (d) of the same direc-
tive).

Art. 4.1 of the Law 3471/2006 transposes the Directive 2002/58/EC into Greek
Law. Article 4.1. e (bb) of the Greek Presidential Decree 47/2005 provides waiv-
ing of communication for specific data information, including the IP address (see
also Opinion of AAAE 1/2005, refer forward to p. 6 second paragraph for the
authority AAAE). Moreover, two judgements of the European Court of Human
Rights, Judgement Malone v. United Kingdom (02.08.1984) and Judgement Co-
pland v. United Kingdom (03.04.2007), found a violation of private life and cor-
respondence (Article 8 of the Furopean Convention of Human Rights, ECHR),
due to the recording of phone numbers in the first and the monitoring of tel-
ephone calls, email and internet use in the second.

B. Matching a user’s IP address with a subscriber to an internet
connection

Should the IP address be considered as both personal data and part of the com-
munication as described above, this data may be processed and disclosed by pro-
viders of electronic communication services to rightholders. This question was
posed to the Court of Justice of the European Union in case Promusicae (Judge-
ment of 29 January 2008, C-275/06) (1). In the Greek and French legal system,
different responses were given; the French Law HADOPI (refer forward to p. 9)
is of particular interest and should be presented (2).

1. The judgement Promusicae

As already mentionned above, in the case Promusicae the Court was asked to de-
cide whether the service providers should disclose users’ personal data to collect-
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ing societies. The Court replied that Community Law does not “require the Mem-
ber States to lay down, in a situation such as that in the main proceedings, an ob-
ligation to communicate personal data in order to ensure effective protection of
copyright in the context of civil proceedings”. Instead, Community Law requires
from Member states to interprete it so as to ensure “a fair balance to be struck be-
tween the various fundamental rights protected by the Community legal order”.

The Court confirmed this ruling, also in case LSG-Gesellschaft zur Wahrnehmung
von Leistungsschutzrechten GmbH v. Tele2 Telecommunication GmbH (Judge-
ment of 19 February 2009, C-557/07) by stating that “Community law ... does
not preclude Member States from imposing an obligation to disclose to private
third parties personal data relating to Internet traffic in order to enable them to
bring civil proceedings for copyright infringements. Community law nevertheless
requires Member States to ensure that [...] they rely on an interpretation of those
directives which allows a fair balance to be struck between the various funda-
mental rights involved” (see also judgement of 19 April 2012, Bonnier Audio AB
a.0. v. Perfect Communication Sweden AB, C-461/10).

2. Solutions provided by the Greek and French legal systems
regarding intellectual property infringements committed
through the internet and, especially, the adventurous journey
of the Law HADOPI in the French legal system

a. The waiving of confidentiality in the Greek and French legal systems

Under Greek law, the waiving of confidentiality is not applicable for violations of
the intellectual property. Article 19.1 of the Greek Constitution allows the waiv-
ing of confidentiality for reasons of national security or for offences of particular
gravity (see also Law 3471/20006 Article 3). It is permitted for acts listed in Ar-
ticle 4 of Law 2225/1994. However, it has also been pointed out that a commu-
nication via file-sharing networks is not protected by Article 19.1 of the Greek
Constitution since it is public, and non-confidential, communication [Prosecutor,
2009; Synodinou, 2010].

In Greek legislation, the Law 2251,/1994 provides for the disclosure of the users’
data either in case of felony offenses (Article 4) or for national security (Article
3). The waiving of confidentiality can be ordered by the prosecutor (Article 3.2)
or the competent judicial council (Article 4.4). Only the competent prosecutor
(Article 4.5) or a judicial authority or other political, military or police public
authority, competent for an issue of national security requiring the waiving of
confidentiality (Article 3.1), may submit such a request. The independent Hel-
lenic Authority for Communication Security and Privacy (AAAE) verifies com-
pliance with the provided conditions and procedure, that is to say Articles 3, 4
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and 5 of the Law 2225/1994 and the Presidential Decree 47/2005 (Article 19.2
of the Greek Constitution, Article 1 of the Law 3115/2003). Furthermore, the
waiving of confidentiality is provided by Article 253 A of Greek Code of Crimi-
nal Procedure for organized criminal activity under the requirements of the Law
2225/1994 [Tsolias, 2004].

The French Law 91-646 dated 10.07.1991 provides the waiving of confidenti-
ality to protect the public interest, such as national security, the protection of
important scientific and economic elements of France, the prevention of terror-
ism, crime and organized crime (Article 1 and 3). The Prime Minister, or a duly
authorized person, can order the waiving of confidentiality (Article 4). They also
should notify their decision to the National Control Commission for the secu-
rity of interceptions (Commission nationale des contrdle des interceptions de sé-
curité) (Article 5). Thus, contrary to Greek Law, this administrative procedure
does not require the judicial intervention. However, intellectual property is not
included in the scope of this Law.

In addition, the waiving of confidentiality is allowed if a magistrate judge or a
police officer investigates offenses punishable by more than two years imprison-
ment (Code de procédure pénale Article 100) [Dupuis, 2001]. Article L. 335-
2 CPI provides for three years imprisonment for intellectual property infringe-
ments. Therefore, Article 100 of the Code de procédure pénale is applicable for
these infringements.

It is worth mentioning that Article 15.1 of the Directive 2002/58/EC provides
that “Member States may adopt legislative measures to restrict the scope of the
rights and obligations provided for in Article 5 (confidentiality of the communi-
cations), [...] when such restriction constitutes a necessary, appropriate and pro-
portionate measure within a democratic society to safeguard national security
(i.e. State security), defence, public security, and the prevention, investigation,
detection and prosecution of criminal offences or of unauthorised use of the elec-
tronic communication system [...]".

b. Processing personal data in the Greek and French legal systems

Retaining and disclosing contact details also requires processing personal data;
this processing should either be notified, or authorized, by the competent author-
ities (independent Hellenic Data Protection Authority “ATIAITX”, Commission
nationale de I'informatique et des libertés “CNIL”), depending on the nature of
the data (simple or sensitive data) (Law 2472/1997 Articles 6 and 7; Law 78-17
06.01.1978 modified by the Law 2004-801 06.08.2004 Articles 23 and 25).

Article 5.2 (e) of the Greek Law 2472/1997 also allows the processing of per-
sonal data without the consent of the data subject concerned, when “the process-
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ing is absolutely necessary so that the legitimate interests pursued by the con-
troller, or the third party/parties to whom the data are provided, can be satis-
fied, and on condition that these interests are obviously superior to the rights
and interests of the data subjects, and without compromising their fundamental
freedoms” (trans.). Nevertheless, this possibility is not provided by the Article
5.2 of the Law 3471/20006, which specifically regulates the personal data pro-
tection in the electronic communications.

Under French Law, the legitimate interests pursued by the controller or by the re-
cipient should not disregard the interests or fundamental rights and freedoms of
individuals (Law 78-17 Article 7.5). Therefore, disclosing personal data to third
parties without the data subject’s consent seems to be possible under these provi-
sions since third parties’ legitimate interests to protect their intellectual property
rights could make the processing of personal data necessary.

However, even if Article 5.2 (e) is applicable under Greek law, the free and con-
fidential communication should be considered as a fundamental freedom (i.e.
Article 19 of the Greek Constitution) and thus the confidentiality should be
waived only under the conditions described above (the Greek Law 2251/1994
and the French Law 91-646). By contrast, if the communication via file sharing
networks is considered as public and non-confidential communication, the data
processing could be possible following a notification to the Greek data protection
authority or an authorization by the French data protection authority (refer for-
ward to p. 8 second paragraph) [ Synodinou, 2008].

It should be clarified that there is no overlapping of powers concerning the com-
petent authority for the protection of personal data and the competent authority
for the waiving of confidentiality (in the Greek legal system protection of con-
fidentiality of free correspondence or communication under Article 19 para-
graph 1 of the Constitution, protection of personal data under Article 9A of the
Constitution, see also the Law 3471/2006 Article 13 for the competence of the
two authorities regarding the electronic communications; in the French legal
system, protection of communication confidentiality by the Law 91-646 dated
10.07.1991, protection of personal data by Articles 2 and 4 of the Declaration of
the Rights of Man and of the Citizen) [Moritz, 2008]. Processing personal data is
a broader concept than waiving confidentiality. Disclosing contact data requires
both the processing of personal data and the waiving of confidentiality. By con-
trast, collecting personal data or retaining it requires the processing of personal
data, but not the waiving of confidentiality [ Papadopoulos, 2007].

The provisions of the Greek Law 2472/1997 are not applied to data processing
carried out by the courts or prosecutors in order to investigate crimes punishable
as felonies or misdemeanors if committed intentionally, crimes against property
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included. However, the provisions of Criminal and Procedure Law are applicable.
Therefore, the Law concerning the waiving of confidentiality should be applied
and thus processing personal data regarding intellectual property infringements
isnot allowed (Article 3.b).

Under French Law, processing of personal data relating to offenses, convictions
and security measures can be carried out by the courts, public authorities or cor-
porations managing a public service when acting within their legal powers, or
the court officers in order to carry out the tasks entrusted to them by the law, or
the collecting societies (Article 9 loi 78-17), in respect to other laws and namely
the Law HADOPI (refer forward to p. 9). The collecting societies can process us-
ers’ data if this processing is authorized by the CNIL. By contrast, the autorization
by the CNIL is not required if the processing is carried out by the court officers
(Article 25.3).

Directive 2004/48/EC (Article 8.1) provides that “the competent judicial au-
thorities may order that information on the origin and distribution networks of
the goods or services which infringe an intellectual property right be provided by
the [...] person who: (c) was found to be providing on a commercial scale serv-
ices used in infringing activities” (Articles 63.2 of the Law 2121/1993 and L.
615-5-2 CPI). However, provisions that “govern the protection of confidentiality
of information sources or the processing of data” should be respected (Directive
Article 8.3).

Directive 2000/31/EC (Article 18) also provides for “the rapid adoption of
measures, including interim measures, designed to terminate any alleged in-
fringement and to prevent any further impairment of the interests involved” (see
Presidential Decree 131/2003 Article 17).

Further to the above, Article 64 A of the Greek Law provides that “Rightholders
may request an order against intermediaries whose services are used by a third
party to infringe a copyright or related right” (trans.). Article 65.1 of the Law
provides that “In case of infringement of copyright or related right, the author or
the holder of related rights may demand the recognition of his right, removing
the offense and its omission in the future” (trans.) (see Articles 11 of Directive
2004/48 and Article L. 615-7 CPI).

Moreover, the Court of Justice of the EU, in case C-557/07 (as mentioned
above), clarified that “access providers which merely provide users with Internet
access, without offering other services such as email, FTP or file-sharing services
or exercising any control, whether de iure or de facto, over the services which us-
ers make use of, must be regarded as ‘intermediaries’ within the meaning of Arti-
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cle 8(3) of Directive 2001/29”. Thus “intermediaries” foreseen in Article 64A of
the Greek Law can be also the access providers.

Pursuant to these provisions, the court can impose to a provider a filtering obli-
gation regarding specific webpages infringing intellectual property rights [Kal-
linikou, 2010].

The first judgement of a Greek court was recently issued on 16.05.2012 (Court
of First Instance of Athens, no 4658/2012) [Court of First Instance of Athens,
2012] imposing a filtering obligation to service providers. In this case, following
a request of collecting societies, the court ordered the provider to take techno-
logical measures to make impossible the access of their subscribers to specific
websites, when illegal presentation and exchange of works have taken place on
these websites.

c. Application of the French Law HADOPI

In the French legal system, there could be a recession of the protection of users’
data information under certain conditions. The implementation of the system of
“progressive notification” of a subscriber, the processing of personal data by an
administrative authority, the authorization of this processing by the CNIL as well
as the imposition of the penalty of interruption of internet access service by a ju-
dicial authority are considered sufficient guarantees for the lawful processing of
subscribers’ data.

To be more analytical, the much-debated law HADOPI (see above to p. 3) im-
poses a duty of care to subscribers of an internet access service, so as to ensure
that no acts infringing intellectual property take place through the use of their
internet connection.

The Law HADOPI 1 (n° 2009-669, loi favorisant la diffusion et la protection de
la création sur internet, 12.06.2009) was passed after settlement by the General
Assembly on 12 May 2009 and by the Senate on 13 May 2009. The law entered
into force on 13 June 2009, without the provisions being criticized by the Con-
seil Constitutionnel in its decision 2009-580 (10.06.2009). This law was modi-
fied by the Law HADOPI 2 (no 2009-1311, relative a la protection pénale de la
propriété littéraire et artistique sur internet, 28.10.2009) issued after the deci-
sion of the Conseil Constitutionnel 2009-590 (22.10.2009). This law was also a
subject of dispute between the presidential candidates in recent elections [Hol-
lande, 2012; Frescaline, 2012). This law provides for the HADOPI authority,
competent to send letters to subscribers informing them of infringements of in-
tellectual property. The HADOPI authority also recommends them taking safety
measures, so that third parties do not repeat such acts by using their connection
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and warns them of penalties that may be imposed. In the case of repetitive viola-
tions, the authority may send a second letter within six months.

Thus HADOPI authority should process subscribers’ personal data in order to
send the above mentioned notices. This authority can retain technical data for as
long as necessary, so as to exercise the powers conferred to it (Art. L. 331-28 of
Code de la Propriété Intellectuelle, “CPI”). The processing of personal data is set
forth by a decree issued by the Conseil Constitutionnel, after consultation with
the CNIL (L. 331-29). The above decree was issued on 05.03.2010 (Décret n°
2010-236) and modified on 11.03.2011 (Décret n° 2011-264). The HADOPI
authority also employs agents assermentés to collect the personal data of internet
users (L. 331-21). These certified agents are appointed by the President of the
HADOPI authority, under the conditions laid down by a decree of the Conseil
Constitutionnel. They are subject to the obligation of professional secrecy (Art.
L.331-22). The rightholders may also appoint agents assermentés authorized
by the Minister of Culture to establish the infringement of intellectual proper-
ty rights (L. 331-2), and then either contact the HADOPI authority or appeal to
the courts (L. 335-2 to L. 335-4) [Benabou, 2009; Boubekeur, 2009]. It should
be pointed out that the agents assermentés provided by Article L. 331-21 differ
from the agents assermentés provided by Article L. 331-2, who are not approved
by the Minister of Culture.

The matching of IP addresses of internet users to internet access service subscrib-
ers is carried out by the HADOPI authority. The identification data of the users
after matching can be used only by the HADOPI authority or by a judicial au-
thority. The rightholders or collecting societies cannot have access to this data.
Moreover, the CNIL must authorize in advance the processing of personal data
(autorisation, Art. 25 loi 78-17 du 6 janvier 1978 relative a I'informatique, aux
fichiers et aux libertés) [ Gautron, 2009].

Should the subscriber not comply with the recommendations of the HADOPI
authority, urgent court proceedings could take place after six months from the
second letter sent by the HADOPI authority (L. 331-25 of CPI). The court can
issue an order for interruption of internet access service, pursuant to Article 336-
3. The initial provision that an independent administrative authority (HADOPI)
could impose this penalty, was criticized by the Conseil Constitutionnel. Such a
severe restriction on the fundamental right of freedom of expression, as depicted
in the freedom of internet access, could not be imposed by an authority not pro-
viding the necessary guarantees as an independent admistrative authority, but
only by a judicial authority (decision of the Conseil Constitutionnel 2009-580,
10.06.2009, 88 15, 16).
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The Conseil Constitutionnel had also, in its decision 2004-499 of 29 July 2004,
demanded that the matching of the IP address to a user should be made by a ju-
dicial authority and only in the context of judicial proceedings (§ 13) [Colaud,
2009]. The Conseil Constitutionnel, in its decision 2009-580 of 10 June 2009 (§
27), ruled that the processing of personal data by the HADOPI authority could
only be carried out, if the data had been obtained with the intention of use by the
rightholder in asking for judicial protection.

The ruling that the processing of personal data must be ordered by a court was
also repeated by the CNIL, in its four Deliberations of 15 October 2005 (see
Deliberation of the Cnil n° 2005-235, 18.10.2005). Thus, the CNIL refused
four collecting societies (Société des Auteurs, Compositeurs et Editeurs de Mu-
sique “Sacem”, Société civile des Producteurs Phonographiques “SCPP”, So-
ciété civile des Producteurs de Phonogrammes en France “SPPF”, Société pour
I'administration du Droit de Reproduction Mécanique “SDRM”) to process users’
data. However, the Conseil d'Etat, in its decision of 23 May 2007, stated that this
argument does not justify by itself the contested decisions (CE 23 mai 2007, n°
288149) [Drouard, 20071].

d. Criticisism against the Law HADOPI

The initial provision that the interruption of internet access service could be im-
posed by an independent authority had caused reactions at European level. In
discussing the Directive 2009/140/EC amending Directive 2002/21/EC, the
rapporteur deputy Guy Bono proposed the amendment 138/46, providing that
the interruption of internet access service could only be imposed by a judicial
authority. This amendment was passed by the Parliament, but not accepted by
the Commission. At conciliation, before the Council of Ministers, a less binding
version of a “prior, fair and impartial procedure” finally was adopted instead of
judicial intervention. However, the principle of proportionality should be taken
into account while imposing such a penalty, as a guarantee for the protection
of fundamental rights. Specifically, according to Article 1.1.b of the Directive
2009/140/EC, restrictions to “those fundamental rights or freedoms may only
be imposed if they are appropriate, proportionate and necessary within a demo-
cratic society”.

However, the interruption of internet access service, even when ordered by a ju-
dicial authority, cannot be accepted without reservations. In the era of technol-
ogy, the use of the internet is necessary not only for information but, also, for
free expression of opinions, or exercise of a profession. For instance, a lawyer
must search for case law and articles online. The law expressly provides for con-
sideration in these cases that subscription to internet access service is conducted
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by a company or a professional (L. 335-7-2 al. 1). However, a professional does
not work only at his office.

Furthermore, professionals should not be treated more favorably than individu-
als and hence giving the privilege of professional freedom over against the free-
dom of individual expression. The latter is also a fundamental human right and
requires its weighting over the protection of intellectual property. Neverthless,
the penalty of interruption of internet access service is not imposed in every case,
but it remains at the discretion of the judge.

The Law HADOPI also introduced a presumption of guilt against the subscriber
to internet access service (decision of the Conseil constitutionnel 2009-580, §
18) [Bitan, 2009]. The subscriber is assumed responsible for an act infringing
intellectual property rights, committed through his internet connection. He may
be relieved of liability by proving to have taken the necessary security measures
to avoid such acts or by proving either third party’s fraudulent conduct or force
majeure. Therefore, all subscribers are considered responsible for acts commit-
ted through their internet connection, without having contributed in any way to
these infringements of intellectual property [Gitton, 2008]. The exemption from
their responsibility by reversing the presumption seems extremely difficult. They
have to prove that a third party used deceptively their internet connection. It
does not constitute adequate evidence that they are not themselves the offenders
of intellectual property rights [ Colaud, 2009].

However, the subscriber is not liable for intellectual property infringements that
a third person has committed (as are parents for the actions of their minor chil-
dren, Article 1384 of French civil code (Code Civil), Article 923 of Greek civil
code). A person could be relieved of his liability if he proves that he has properly
supervised (i.e. the usage of his internet connection) or that the injury could not
be prevented (under Greek law), or that the parents could not prevent the event
giving rise to liability (under French law). Thus, in the case under examination,
a strict responsibility is not established due to the actions of a third person, but
rather a subjective liability for failing to take security measures for their internet
connection.

It should be explained that, under French law, a person liable to an obligation
of result can be relieved only by proving that the result is due to some external
event (cause étrangere) or force majeure [Colaud, 2009], but not by demonstrat-
ing no fault. In the present case, however, the subscriber may be relieved of his
liability should he prove not only the presence of an external cause but also no
fault. Thus, it seems that there is a reinforced obligation of means and not an
obligation of result. [Heinich, 2011]. This responsibility can be compared to the
false (v600) strict liability under Greek law.
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It should also be noted, that the initial law HADOPI 1 provided for a penalty of
interruption of internet access service only for the internet user whose internet
connection was used for breaching intellectual property rights, and not for the
person infringing these rights. The law HADOPI 2 extended the application of
this penalty also to the latter, in addition to other penalties that may be imposed
to him, i.e. imprisonment, fines (provided by Articles L. 335-2, L. 335-3, L. 335-
4 of CPI) [Chavent-Leclére, 2011].

Moreover, despite the neutrality of the used terms, the HADOPI law aims at
suppressing file-sharing on networks (peer-to-peer), where there are also other
spreading techniques for reproduction of works, such as streaming, or file-shar-
ing in closed networks [Fr. Macrez / J. Gossa, 2009]. It should be noted that
the previous law on copyright and related rights of 01.08.2006 (loi sur le droit
d’auteur et les droits voisins, DADVSI), was criticized by the Conseil Constitu-
tionnel, in its decision 2006-540 (27.07.2006), for discriminating file-sharing
networks to other forms of electronic communication though which intellectual
property may be infringed. These comments were taken into account by the legis-
lator, while adopting the law HADOPI (Thoumyre, 2006 ; Tafforeau, 2011].

Although internet access service can be interrupted pursuant to an order of a
court, the subscriber still has to pay the fee to the service provider. Thus, he pays
a charge not corresponding to a service. However, there is no reason why the
provider should take advantage of this amount; the latter did not prevent the in-
tellectual property infringement. Indeed, two active persons on the internet are
treated differently [Gitton, 2008]. On the one hand, the subscriber is responsible
for intellectual property infringements not committed by himself. On the other
hand, the service provider is relieved of his liability for these actions under Ar-
ticles 12 and 15 of Directive 2000/31/EC (Articles 11 and 14 of Greek Presi-
dential Decree 131/2003, Article 6 of the French Law 2004-575). Therefore,
the individual subscriber is treated more severely than the professional provider
(as well as than the professional subscriber as seen above, p. 11 first paragraph),
while all the parties mentioned are unaware of the infringement of the intellec-
tual property.

The principle of proportionality requires that the penalty should not be extended
to telephone connection or cable TV services on the grounds that they are likely
to be provided by the same provider [Colaud, 2009].

e. EDPS and Greek case-law regarding the “three strikes disconnection
policies”

Further to the above, the European Supervisor of Personal Data (EDPS) has pro-
nounced upon the “three strikes disconnection policies” by considering that “a
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three strikes Internet disconnection policy as currently known - involving certain
elements of general application - constitutes a disproportionate measure and can
therefore not be considered as a necessary measure” (Opinion of the European
Data Protection Supervisor on the current negotiations by the European Union
of an Anti-Counterfeiting Trade Agreement (ACTA), 2010/C 147/01) [EDPS,
2010].

The Court of First Instance of Athens (no 4658,/2012) [Court of First Instance of
Athens, 2012] is opposed to the interruption of internet access service. We deem
it appropriate to quote part of this extremely interesting ruling: “Technological
interventions in the information society where the access service providers inter-
rupt or degrade significantly services over their networks, which are based on
p2p technology, so as to deprive internet users from accessing to these [...] as a
whole should be considered as incompatible with Greek Law, as contrary to Arti-
cle 5a paragraph 2 of the Constitution, which establishes the right to participate
in the information society, as applied in conjunction with Articles5§ 1,5 § 1,
14§ 1 and 16 § 1 of the Constitution and interpreted in accordance with Article
10 ECHR, Art. 19 § 2 of the International Covenant on Civil and Political Rights
and Articles 11 and 36 of the Charter of Fundamental Rights of the European
Union (with the restrictions of Article 52 § 3 of this Charter). The constitutional
right includes, inter alia, the claim to have access to infrastructure of the infor-
mation society [...] Therefore, the p2p technologies (peer-to-peer) is part of this
material and technical infrastructure of the information society [...] These are the
most advanced technologies for the time being, in order to transfer information
in the internet, and are used for, among others, perfectly legitimate uses. As a
concequence, degradation or interruption of access to these services, for the pro-
tection of intellectual property, would result in the suppression of such perfectly
legitimate uses, and therefore, it would restrict more than necessary the right to
participate in the information society and other freedoms provided by the Consti-
tution” (p. 13 of the Judgement) (trans.).

In the United Kingdom, the Digital Economy Act 2010 provides a system of grad-
ual notification of subscribers infringing intellectual property rights, following
the example of the Law HADOPI. The copyright owner may apply to a court to
learn the subscriber’s identity and may bring proceedings against the subscriber
for copyright infringement. The interruption of the internet access service can be
ordered by the Secretary of State and the right to an appeal process made before
a court (a First-Tier Tribunal) is also available [Digital Economy Act 2010; Tay-
lor, 2010]. In Germany, such legal framework does not exist [Szuskin, 2009].
Finally, in France, it seems that maintaining the solution of the “three strikes”
system is no longer certain following the presidential elections on 6 May 2012.
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I1. Obligation to retain data

1. The Directive 2006/24/EC: data retention for security reasons

The providers of publicly available electronic communications services or of
public communications networks should retain subscribers’ personal data in or-
der to disclose them, if asked. The Directive 2002/58/EC provides for the reten-
tion of subscribers’ or users’ personal data for as long as necessary for the service
charge (Directive Article 6.2, see also the Greek Law 3471/2006 Article 6.2).
However, Article 15.1 of the Directive 2002/58/EC allows Member States to
adopt legislative measures providing for the retention of data for a limited period
justified on the grounds of prevention, investigation, detection and prosecution
of criminal offences or of unauthorised use of the electronic communication sys-
tem.

The Directive 2006/24/EC provides for the retention of subscribers’ or users’
personal data for a period of 6 months to 2 years (Article 6). Providers are re-
quired to provide subscribers’ personal data to the competent national authori-
ties in specific cases and in accordance with national law (Directive 2006/24/EC
Article 4).

This requirement was incorporated into Greek legislation under Law
3917/2011. The data can be provided only to the competent authorities in ac-
cordance with the procedure, the terms and the conditions of access set forth in
Law 2225/1994 (Article 4). Thus the retained data cannot be used for protecting
intellectual property. The Greek legislator has opted for the maintainance of data
for a period of one year (Article 6).

Nevertheless, according to Article 5.5 of the Law 3471,/2006 (as modified by the
Law 4070/2012) “the provider of publicly available electronic communications
service must [...] enable the use and payment of these services anonymously or
under a pseudonym”.

The period of one year is also applied in French law, by Articles R. 10-13 and
L. 34-1-III of the Code of Post and Electonic Communications (Code des postes
et des communications électroniques, CPCE). This provision was entered into
force before the enactment of the EU directive (by the Decree (décret) 2006-
358 of 24.03.20006), so the French legislator had not to take additional meas-
ures to ensure compliance with the provisions of the Directive. According to this
Article, technical data should be retained “for the purposes of finding, detecting
and prosecuting criminal offenses, or breach of obligations, defined in Article
L. 336-3 of the Code of Intellectual Property, and in the sole purpose of making
them available, as appropriate, to the judicial or executive authority (HADOPI)



354 EVI LASKARI, HONORARY VOLUME

referred to in Article L. 331-12 of the Code of Intellectual Property” (trans.). Ar-
ticle L. 336-3 provides for the subscriber’s obligation to take safety measures in
order to protect the use of its access service. Thus, in the French legal system, the
retained data can be used for intellectual property protection.

The service provider should retain, in compliance with the above provisions,
“the name and address of the subscriber or registered user to whom an Inter-
net Protocol (IP) address, user ID or telephone number was allocated at the time
of the communication” (Directive 2006,/24/EC Article 5.2.iii). Furthermore, it
should be underlined that under no condition the provider can retain the content
of communication; an obligation to retain traffic or location data can only be im-
posed to him (see Directive 2002/58/EC Article 2 (b) and (c) for definitions of
such data).

It is worth, however, referring to the reactions of the German Constitutional
Court to the German law, providing similar measures, in order to put emphasis
on the predominant role of the judicial intervention, in case of serious offences of
privacy.

Regarding the duty of the providers of publicly accessible telecommunications
services to keep subscribers’ personal data, the German Constitutional Court
on an interim judgement of 11 March 2008 found that the use of data can on-
ly be made in judicial proceedings in progress, for a particular serious violation
(Press release no. 37/2008 of 19 March 2008, Bundesverfassungsgericht, 1 BvR
256/08, 1 BvR 256/08) [Press release no. 37/2008; Moritz, 2008]. In its judge-
ment of 2 March 2010, the court confirmed that the use of personal data be al-
lowed only for safety reasons. The court found the provision unconstitutional, by
stating that “a duty of storage to the extent provided is not automatically uncon-
stitutional at the outset. However, it is not structured in a manner adapted to the
principle of proportionality. The challenged provisions guarantee neither ade-
quate data security nor an adequate restriction of the purposes of use of the data.
Nor do they in every respect satisfy the constitutional requirements of transpar-
ency and legal protection” (Press release no. 11/2010 of 2 March 2010, Bundes-
verfassungsgericht, 27.02.2008, 1 BvR 256/08, 1 BvR 263/08, 1 BvR 586/08,
Data retention unconstitutional in its present form) [Press release no. 11,/2010;
Mareau, 2010]

It should be clarified that the legal obligation imposed upon providers to main-
tain personal data is not, however, applicable to search engines. Search engines
are recommanded to maintain users’ data for the shortest time possible, i.e. six
months. This is thought to minimize risks of possible combination of the data be-
ing construed. Indeed, this was exactly the retention period proposed by Article
29 Data Protection Party in the Opinion 1/2008 on data protection issues related
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to search engines [Article 29 Data Protection Party, 2008]. However, it should
be noted that prior to this proposal, some search engines were retaining users’
personal data for a period of 18-24 months [Waters, 2009; Sullivan, 2007].

2. Article 6-II and 6-1II of the French Law 2004-575: data
retention for identification reasons

Article 6-11 of the French Law 2004-575 imposes on service providers the obliga-
tion to maintain data of users who contribute in creating content published on
a website. The providers may have to communicate such data to a judicial au-
thority. Article 6-1II of that law, explicitly gives a list of data information which
persons with a professional activity as a content editor should make available
to the public. By contrast, individuals may retain anonymity; their data may not
be published on a website; it suffices to provide this information to the provid-
er. Therefore, hosting providers, such as “Dailymotion”, “youtube.com”, “eBay”,
should maintain the data of these users. Service providers are subject to profes-
sional confidentiality regarding any information leading to identifying the per-
sons concerned; however, this privilege cannot be invoked before a judicial au-
thority [Derieux, 2008]. Therefore, in a case whereby the content published on
a website infringes intellectual property rights, the identification of the editor
could be possible due to the data retention obligation imposed upon the provid-
er, pursuant to Article 6-II [ Szukin / Guillenshmidt, 2008].

Another issue raised concerned which personal data the providers had to de-
mand from users and maintain. More analytically, if it was sufficient to main-
tain the user’s IP address, based on the assumption that the user of the online
service is the subscriber to the internet access service. The court held that it suf-
fices to maintain only the e-mail address and IP address of the content editor, in
the absence of the provided decree (décret) regarding the data to be maintained
by a hosting service provider (TGI Paris, 07.01.2009, Jean-Yves Lafesse a.o /
YouTube) [ TGI Paris, 2009]. By contrast, as Criqui observes, the providers should
maintain complete identity data (such as name, address, etc.) of the content edi-
tors, as required by Law 2004-575. The verifiability of this data has no effect on
the editors’ obligation to provide valid identification data, when acting in good
faith [Criqui, 2009].

Further to the above, until recently, there was no legislative provision on wheth-
er a hosting provider should confirm data provided by a user. According to case-
law, if the data declared by a user is obviously false, the provider should ask for
evidence (i.e. Tribunal d’instance de Vienne, 12.11.2010, Vincent M. v. eBay In-
ternational AG) [Tribunal d'instance de Vienne, 2010]; CA Paris, 07.06.2006,
Tiscali Média v. Dargaud Lombard, Lucky Comics [CA Paris, 2006]). How-
ever, the Supreme Court refused to impose upon providers an additional obli-
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gation, given that the law does not require the verification of the identification
data (Cass. civ., 14.01.2010) [Cass., 2010]. Other judgements of the courts of
first instance have confirmed the provider’s obligation to retain data, but not to
verify them (TGI Grenoble, 01.02.2007, Jean-Pierre Contoz c/Sté eBay interna-
tional) [TGI Grenoble, 2007; E-commerce et escroquerie: irresponsabilité d’eBay,
2007]. Furthermore, a judgement concluded the presence of providers’ negligent
conduct resulting in depriving the victims of suing against infringers; thus, a tort
under Article 1383 of Code Civil was established (TGI Paris, 16.02.2005, Sté
Dargaud a.o. v. Sté Tiscali Media) [ TGI Paris, 2005].

In any case, the Decree 2011-219 of 25 February 2011, issued seven years af-
ter the publication of the law providing for its issuance, listed personal data to
be maintained [Castets-Renard, 2011]. It includes the bank reference of the pay-
ment as well as the payment amount regarding a paid e-service. However, data
processing aiming at identifying the users hardly justifies maintaining all this in-
formation [Chafiol-Chaumont, 2011]. Moreover, it is not justified to maintain
the password for access to electronic services [Grégoire, 2011]. These passwords
are normally encrypted, so they remain unknown to the provider. An additional
risk is also the standard use of the same password to several different online serv-
ices. Therefore, the invasion of a users’ privacy can take a heavy toll in the case of
theft of these codes [ Chafiol-Chaumont, 2011].

The data retention period provided by the decree is one year (Article 3). That
is exactly the same period as foreseen in Articles L. 34-1 and L. 34-1-111 CPCE.
There is also a provision to cover the excessive cost of providers due to this re-
quirement. It is worth referring to the Decision of the Conseil Constitionnel
2000-441 (28.12.2000) stating that “in compliance with the constitutionally
guaranteed freedoms, requiring operators of telecommunications networks to es-
tablish and operate the technical devices that permit interceptions justified by
the needs of public safety, and to contribute in safeguarding the public order,
in the general interest of the population, is outside the scope of the operation of
telecommunications networks; therefore, the operators should not cover directly
the above resulting costs, given the nature of these actions” (trans.). In addition,
the competitive disadvantage to small providers, who will possibly have to pay a
disproportionate amount in relation to their infrastructure, in order to maintain
all these data, should not be ignored.

3. LOPPSI 2: data retention for strengthening national security

The recent French Law 2011-267 of 14 March 2011 on guidance and planning
for the strengthening of national security (loi d’orientation et de programmation
pour la perfomance de la sécutité intérieure, LOPPSI 2) enables remote access
to a user’s computer for detection of certain crimes, if allowed by a judge, for a
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maximum period of four months (Article 36). In no case is it allowed that this
law be applied to intellectual property infingements.

By contrast, the German Constitutional Court, in its judgement of 27 February
2008, refused to allow remote access to a user’s computer and established the
principle of guaranteeing the confidentiality and the integrity of information sys-
tems. The court found that there is a breach of the principle of proportionality of
the measures available to authorities, to gain access to information, when their
obligations are not clearly specified (Press release no. 22/2008 of 27 February
2008, Bundesverfassungsgericht, 1 BvR 370/07 1 and BvR 595/07) [Press re-
lease no. 22/2008; Guerrier, 2011].

We conclude, that, while, in principle, the retention and the subsequent process-
ing of personal data was the exception, following the adoption of Directive
2006/24/EC, of the Greek Law 3917/2011, of the French Decree 2006-358,
of the French law 2011-267, it has become the rule. Before the adoption of the
Directive, the EDPS had not been convinced of the necessity to impose an obliga-
tion upon the service providers to retain personal data. The EDPS also proposed
that the duration of data retention should be limited to 6-12 months instead of
the initially proposed period of two years [EDPS Press Release, 2005]. However,
by invoking the need to combat criminal activity, especially after the terrorist
attacks in New York, Madrid and London, the European legislator overcame the
reactions expressed regarding the restriction of privacy.

Moreover, as Lorrain/Mathias observe, “The severity of the law imposes on the
economy a significant risk of offshoring activities of providers outside the bor-
ders of the European Union” (trans.) [Lorrain / Mathias, 2007].

Concluding remarks

The protection of intellectual property (Article 17 of the Greek Constitution, Ar-
ticle 2 and 17 of the French Declaration of the Rights of Man and of the Citizen)
is in conflict with the protection of privacy (Article 9 of the Constitution, Articles
2 and 4 of the Declaration, Article 8 ECHR, Article 7 of the Charter of Funda-
mental Rights of the European Union), the protection of personal data (Article
9A of the Constitution, Articles 2 and 4 of the Declaration, Article 8 ECHR, Arti-
cle 8 of the Charter of Fundamental Rights of the European Union), the freedom
of expression (Article 14 of the Constitution, Article 11 of the Declaration) and
the communication confidentiality (Article 19 of the Constitution, Articles 2 and
4 of the Declaration). The result of the conflict is left to national regulators, since
the Court of Justice of the European Union declined to resolve the issue at Euro-
pean level. The national regulators should take into account the general princi-
ples of proportionality and of necessity.
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Under Greek law, the waiving of confidentiality for intellectual property in-
fringements is not allowed; thus disclosure of the users’ data is not allowed under
any circumstances in order to investigate such offenses.

Under French law, the courts and the collecting societies can process data re-
garding offences, in respect to other laws, namely the Law HADOPI. Thus the
HADOPI authority may process users’ data in order to send letters to subscribers
informing them of intellectual property infringements they have committed by
them. Therefore, the rightholders have no access to users’ data without judicial
intervention and users’ privacy is adequately protected.

As indicated above, the main debatable issue, as was addressed in this paper, is
the existing conflict between intellectual property and personal data protection.
A further issue that the paper addressed is the area whereby conflict does not ex-
ist (second area). There is also a third area, where intellectual property and per-
sonal data are in a degree of conflict but can neverthless be reconciled.

The second area concerns the works available with licenses Creative Commons
(CC) as well as the open source software. The CC licenses contain various terms
of the licensed use, i.e. providing attribution to the original creator and licensor
(BY), prohibiting the commercial use of the work (NonCommercial, NC), per-
mitting reuse provided the work is not modified (NoDerivatives, ND), allowing
modifications and, requiring modified works to be released under the same li-
cense (ShareAlike, SA) [About the licenses, 2012; Frequently asked question,
2012]. As for the open source software, the licensed use varies depending on the
granted license, i.e. the GNU GPL license (General Public Licence of Free Soft-
ware Foundation) allows modifying the software, requiring the licensee to dis-
close the source code in case of further redistribution [Cool / Laurent, 2005].
Therefore, in these cases, there is no intellectual property infringement since the
use of works is in accordance with the conditions laid down therein. The Greek as
well as the French “creativecommons” website (but no the “www.creativecom-
mons.org”) clearly state that licensed CC works can be exchanged via file-sharing
networks. To be more analytical, the Greek website states that “All Creative Com-
mons licenses explicitly provide for an exception for file sharing. The licenses
provide that exchanging works via the internet (online) is not a commercial use,
if it is not taking place for an economic advantage” (trans.) [ Application of Crea-
tive Commons, 2012]. On the French website, it is mentionned that “The aim is
to encourage a simple and lawful circulation of works, the exchange and the cre-
ativity; thus, the sharing of works, on P2P networks (peer-to-peer) or otherwise,
is permitted” (trans.) [FAQ, 2012]. Therefore, there is no need to disclose users’
personal data in case of exchanging works bearing such licenses.
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In the second case, the rightholders of these works have, in principle, exclu-
sive rights. It is, however, possible to sign agreements with platforms on which
their works are available in exchange for a fee. Such an agreement also takes
into account the interests of all parties. The interests of rightholders are taken
into account: they receive remuneration for making available their works on the
platforms and benefit from greater visibility of their works. We could just think
that there are artists who allow access to their works, even for free, in order to
become quickly known by a wider audience. Others favour the free movement
of ideas and creations, sharing them with all the online community, inspired by
Open Source Initiative [The Open Source Definition, 2007]. It should be clari-
fied that Open Source Initiative differs from Free Software Foundation. The
first one supports the idea that a work belongs to the community. Therefore, no
royalty or other fee should be required. The second one argues that using the
word “free” does not mean offering without charge, but offering a work with the
source code [Renard, 2000; Roquefeuil, 2007; Avgerinos/Tsavos, 2006]. On the
other hand, the interests of the platforms are also taken into account: they pro-
vide richer content to the public. Thus, a large audience wishing to have access to
these platforms results in increased revenue from advertising. For instance, the
platform Dailymotion has already concluded agreements, from 18 October 2007,
with collecting societies, to make available works of creators managed by these
societies on the internet, by paying a determined fee [de Martino, 2008]. Howev-
er, Sirinelli was not convinced of the efficacy of this agreement and has pointed
out that signing an agreement between platforms and collecting companies man-
aging intellectual property in animation is inadequate, since an agreement of re-
lated rights holders (singers, musicians, actors, etc.) is also required. Otherwise,
the rights of the latter would be infringed [ Sirinelli, 2009].

These agreements offer one more benefit to the platforms. They help platforms
to be exempted from any liability for intellectual property infringement and from
any obligation to take filtering action. In principle, the platforms as hosting serv-
ice providers, are not liable for the contents published on the platform if they are
unaware of it (i.e. if they have not received notification for illegal content). In
addition, despite decisions by national courts imposing a filtering obligation on
platforms or the obligation to take safety measures, in order to prevent intellec-
tual property infringements (CA Paris, 09.11.2007, eBay v/ DWC [Saint-Martin,
2007]; TGI Troyes, 04.06.2008 [Saint-Martin, 2008]; TGI Paris, 13.07.2007,
Nord Ouest Production v/ SA Dailymotion [Tabaka, 2007]), the Court of Justice
of the European Union ruled, in case Scarlet Extended SA v. SABAM a.o. (Judge-
ment of 24 November 2011, C-70/10), that a general filtering obligation cannot
be imposed on service providers [Troianiello, 2012]. According to the Court, it
cannot be required from the provider “to install a system for filtering all electron-
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ic communications passing via its services, in particular those involving the use
of peer-to-peer software”. Furthermore, the Court has stated, in case L'Oréal SA
a.0. v. eBay International AG a.o. (Judgement of 12.07.2011, C-324/09), that
“the measures required of the online service provider concerned cannot consist
in an active monitoring of all the data of each of its customers in order to prevent
any future infringement of intellectual property rights via that provider's web-
site. Furthermore, a general monitoring obligation would be incompatible with
Article 3 of Directive 2004/48, which states that the measures referred to by the
directive must be fair and proportionate and must not be excessively costly”. The
possible imposition of a filtering obligation provided in the draft law HADOPI 1
had been eventually removed as it was not possible to determine clearly the fil-
tering measures nor to estimate the cost of implementing these measures [M. Co-
laud, 2009]. This paper has also referred to the first judgement of a Greek court
ordering the provider to take technological measures regarding specific webpag-
es [Court of First Instance of Athens, 2012].

In addition, filtering content on a website by using methods as digital water-
marking, audio or image fingerprints is a wide spreading technique available
for the protection of intellectual property, i.e. technology “Audible Magic” used
by MySpace and Facebook, “Signature” technology used by Dailymotion, “con-
tent ID” used by YouTube. Education of users so as to respect others’ rights, i.e.
the letters sent by the HADOPI authority or educational messages on websites,
is also of essential importance in order to protect intellectual property [Audible
Magic, 2011; Dailymotion, 2008].

Moreover, in French legal system, a discussion for a system of “global license”
(licence globale) was launched, during the drafting of the Law DADVSI, that
makes it possible for users to pay providers a fee, redistributed to rightholders,
depending on the volume of downloaded works [Thoumyre, 20006]. Finally, the
proposal was rejected due to the reactions to it. A similar discussion was open in
Belgium [Lalieux, 2010].

However, there is no intellectual property infringement, if we accept for down-
loads the exemption for private use (i.e.TGI Paris, 08.12.2005, the court held
that the accused had no information as to whether the works are protected by
intellectual property) [Thoumyre, 2006]. This exemption is not accepted by the
case-law in most cases. It seems that the exemption of private copying cannot
result in making legal the reproduction of an illegally acquired work (i.e. Tribu-
nal de Grande Instance de Rennes, 30.11.2006) [TGI Rennes, 30.11.2006; Thou-
myre, 2007]. However, it has been argued that making lawfully a copy for pri-
vate use does not require the possession of the original work or of an authorized
copy [Macrez, 2005]. In addition, downloading via file sharing networks does



DIMITRA-GEORGIA TSIAKLAGKANOU 361

not meet the requirements of the three step test (Berne Convention for the Pro-
tection of Literary and Artistic Works Article 9.2, Directive 2001/29/EC Article
5.5, Law 2121/1993 Article 28.C, Articles 122-5 and 211-3 CPI), since such
reproduction conflicts with a normal exploitation of the work and unreasonably
prejudices the legitimate interests of the creator.

Furthermore, rightholders can use technological measures designed to prevent or
restrict acts not authorized by them (see Paragraph 47, Preamble to the Directive
2002/29/EC). However, “any such rights-management information systems [ ...]
may, depending on their design, at the same time process personal data about the
consumption patterns of protected subject-matter by individuals and allow for
tracing of on-line behaviour” in compliance with Directive 95/46/EC (Paragraph
57, Preamble to the Directive 2002/29/EC).

Of particular interest is the ACTA (Anti-Counterfeiting Trade Agreement), al-
ready signed (but not ratified) by Australia, Canada, Japan, South Korea, Mo-
rocco, New Zealand, Singapore and the United States. The European Commission
and its Member States (22 of them) signed this Agreement on 26.01.2012 [Con-
trefacon: 'Union Européenne signe le Traité ACTA, 2012; Signing Ceremony for
the Anti-Counterfeiting Trade Agreement (ACTA), 2012]. However, it should
also be approved by the European Parliament in order to become a committed
text for the European Union. The European Commission had proceeded with
negotiations with other parties, without having informed the Furopean Parlia-
ment. Apart from the secrecy of the negotiations, reactions were also caused be-
cause the text under negociation came to public attention only during the final
stage of negociations, whereas Article 207.3 of TFEU provides that “The Com-
mission shall report regularly to the special committee and to the European Par-
liament on the progress of negotiations” [ACTA: appel du Parlement européen
a la transparence, 2010]. It should be noted, however, that most of the provi-
sions which caused reaction were deleted in order to reach agreement. Thus, the
gradual process of notification (the “three strikes” system) in order to impose the
interruption of internet access service was not adopted. As for the subscribers’
identification, states may require providers to disclose the personal data of copy-
right or related rights infringers (Article 27.4). Furthermore, Article 23.1 refers
to copyright and related rights piracy on a commercial scale, without providing
explicitly for exceptions that should be considered as fair use (i.e. private copy-
ing, use for criticism or teaching).

All this discussion for ACTA takes place at a time when U.S. Congress seems to
abandon SOPA (Stop Online Piracy Act) and PIPA (Protect Intellectual Prop-
erty Act) because of the reactions that the restrictions imposed on free use of
the internet have caused at the other side of the Atlantic Ocean. The two acts
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have allowed in their proposals that the Ministry of Justice could publish lists of
problematic websites (black lists) and could command internet service providers
to block access to these sites. Furthermore, rightholders could demand that the
providers take preventive measures upon a simple notification, while the latter
could be relieved of their liability of blocking innocent sites [Les geeks font plier
le Congres, 2012].

Finally, it is possible that the European Parliament will not approve ACTA. The
digital agenda commissioner Neelie Kroes admitted that “We are now likely to be
in a world without [the stalled US act] SOPA and without ACTA. Now we need
to find solutions to make the internet a place of freedom, openness, and innova-
tion fit for all citizens, not just for the techno avant-garde” [David Meyer, 2012].
A condition of freedom, openess and innovation is the protection of users’ pri-

vacy.
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Is GATTACA Already Here?
An Interdisciplinary Approach to the Forensic
Landscape of Biobanks

Rossana Ducato & llaria Marchi

“There is no gene for fate”

Vincent Freeman, GATTACA

1. Introduction

In the movie GATTACA, Andrew Niccol tells us about a dystopian society whose
basic law is the genetic code. All citizens are cataloged in a database and, on the
basis of genetic makeup, they are selected in both professional and personal re-
lationships. In GATTACA, DNA is also used to conduct criminal investigations:
because of a lash found at the crime scene the main character, Vincent Freeman,
will be falsely accused of manslaughter...

For some years, this scenario no longer belongs to the realm of science fiction.
With advances in technology, the double elix of DNA is showing an arsenal of po-
tentialities in medical, scientific and social panorama. However, the use of genet-
ics in the forensic field has raised several concerns from a legal point of view. On
the one hand, the lawyer is called upon to face an ever-evolving technology that
challenges his traditional categories; on the other hand, technology itself offers
to lawyers the possibility to pursue the objectives of the law in a more efficient
way. This complex relationship can be appreciated only with a multidisciplinary
approach, connecting esponents of the different disciplines that come into play
(Pascuzzi, 2010).

Furthermore, different areas of law, that are often considered separate and un-
communicating worlds, have also been called in this particular context: private
and criminal law. We shall see that the forensic use of bioinformation raises not
only procedural and criminal law crucial aspects, but also several issues in civil
law. Moreover, the interactions between these two branches of law could benefit
the provision of a more efficient and homogeneous policy with regard to forensic
biobanks, familial searching and the investigation access to research biobanks.
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Hence, in the first paragraph we will outline a general overview on the use of
bioinformation in the criminal investigation context. Because the biological sam-
ples and genetic data are stored in dedicated structures, we will analyze the le-
gal landscape of forensic biobanks, as delineated by international and regional
provisions, and we will explain the main models adopted in EU. After that, we
will focus on the most crucial aspects emerging in criminal law with regard to
the seizure of anonymised DNA samples, the procedures of DNA dragnets and
familial searching, and the potential return to a deterministic trend in evaluating
the social dangerousness of a person under investigation or already convicted of
a crime. Finally, we will point out the possible impacts of such practises in a civil
law perspective, with regard to the right to privacy and data protection. The map
of the legal issues mentioned above will become more complicated if we con-
sider the use for investigative purposes of non-forensic biobanks.

2. The use of bioinformation in criminal investigation

The introduction of DNA testing into criminal justice systems has modified the
previous model of investigation, which was only based on the collection of fin-
gerprints, a biologic two-dimension evidence, which permits the identification of
an offender without the disclosure of sensitive information.

On the contrary, DNA is a far more reliable proof, not only because it is an excel-
lent source of personal data, but also because it could reveal a lot about health,
genetic disorder and susceptibilities of the individual. All this information could
have a great role even during the proceeding - i.e. in case of dragnet or familiar
searching - since the Public Authorities can manage the whole sample, and not
only the non-codifing part, thus obtaining clues even if the blood-print is dete-
riorated. This is the reason why the results of the DNA tests must be kept under
strict control in order to avoid abuses and illicit uses (Simoncelli and Krymsky,
2007).

Hence, according to the Council Resolution of 25 June 2001 on the exchange of
DNA analysis results - now implemented from the Charter of Human Rights of
the European Union - Member States should only use a specific list of seven DNA
markers to create a DNA profile, which could be legitimately stored in a forensic
biobank, specifically set up for the purpose of criminal investigation. The profile
could be defined as a numerical representation of ten regions of DNA sequence,
traditionally called “junk DNA” because it allows only to verify the identity of an
offender without any possibility to disclose information about genetic or heredi-
tary characteristics (Human Genetic Commission, 2001).

The problem rises when the terms DNA sample and DNA profile are considered
interchangeable by national legislators, even if the storage and the subsequent
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test on biologic samples has a different influence on the criminal proceeding: on
the one hand, DNA samples allow the Public Prosecutor to easier identify the
possible author of the crime, on the other hand their retention could increase the
risk of infringement of rights and civil liberties of the offender and of his rela-
tives, especially in those systems in which the discretionary power of the judge
must supply the lack of regulation. Thus, in the field of genetic investigation the
better solution would be the adoption of a policy directed to the unification rath-
er than harmonization of DNA evidence-rules.

The European Data Protection Supervisor underlines that «the exchange should
not relate to more types of data than strictly necessary, with a possibility of an
anonymous exchange of data, and should take place under strict conditions of da-
ta protection» and it points out that in any case, DNA profiles should be consid-
ered as dynamic, because «an innocent DNA profile at a certain moment in time,
may at a later stage reveal much more information than expected and needed.
(EDPS - Opinion 2006/C 116/04, par. 51- 57).

The Priim Treaty gives a very wide discretion to Member States in the defini-
tion of the criteria on the factual conditions of the collection and the retention
of DNA profiles; hence the real challenge in Europe is to avoid that, in any case,
emergency-powers or a superior interest in crimes persecution overcome funda-
mental rights.

An unclear situation, as the one above, allows police agents to gain access to
biobanks created for every kind of purpose, which store samples representing a
full genetic mapping of the individual and not only a limited “genetic print” (Pi-
cotti, 2003). This activity permits a constant mass screening of the population
which, in the absence of provisions which can limit the retention of samples, will
be treated as a “suspect” for their entire life.

On the 30th of June 2009, the Italian legislator adopted the law n. 85, which rat-
ifies the Priim Treaty and sets up the first official DNA biobank. Nevertheless, it
has not been enacted yet so, at the present time, each public or private institution
- National Police, Arma dei Carabinieri - has an unofficial biobank that does not
comply with the Priim Treaty, but only with the guidelines of the Italian Privacy
Authority. The DNA Investigation Unit of the Forensic Science Service «estab-
lished its Combined DNA Index System (CODIS) program in January 1999 start-
ing with the implementation of an STR population database» (Biondo, 2000).

The case of Zefi Ilir in 2004, which was about the supposed blood-weeping of
the Virgin, caused a deep scandal and a strong reaction of the press that stigma-
tised the “illicit dossier activity” of the police for the illegal storage of biologic
samples. In 2007, the Privacy Authority decided to search the database of the
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Unit of Forensic Science Service of Parma and found a collection of 19.000 DNA
profiles, electronically and randomly stored: 5.100 of them were anonymously
collected at the crime scenes; 2.200 were taken from suspects and 11.700 de-
rived from victims and from individuals identified during the investigation, but
never charged (Gennari, 2011).

This overview shows that the decision of taking part in research programs could
seem a good one, but it is also unwise, because these collections may become an
extension of the forensic biobanks. In Scotland, in the case of a man charged with
recklessly infecting a partner with the HIV virus, the prosecution sought access
to a blood test that the defendant had previously voluntarily provided, as part of
a health testing program in a prison. The defence assumed that the evidence was
not admissible but the High Court pointed out that «the interests of everyone that
serious crime should be effectively investigated and prosecuted outweighed any
confidentiality concemn so that the patient-doctor relationship does not permit
doctors to decline to give evidence that may incriminate their patients» (Her Maj-
esty’s Advocate v. Stephan Robert Kelly).

The same conclusion was reached in Sweden, in the case of the murder of the
Minister of Foreign Affairs, Anna Lindh: the Chief Prosecutor submitted an in-
stance of confiscation in order to get the blood sample of a 24-year-old man,
which was stored in the PKU biobank. The PKU biobank contains a collection of
blood tissue taken from almost every baby born in Sweden from 1975. The police
already had a partial DNA profile of the man but they needed the entire sample
to verify the matching with the traces found at the crime-scene. The offender
was convicted thanks to the compliance of the Head of the biobank, who handed
over the sample in clear violation of the Swedish Biobank Act. The Act states that
all collected blood samples may be used only for research purposes and with the
consent of the person concerned or in a pseudonymised form.

After the confiscation, the National Board of Health and Welfare launched an in-
vestigation into the release of the sample. However, the Head of the PKU and his
staff have not been subjected to any reprimand, although their excess of coopera-
tion was heavily criticized. Hence, the Board proposed a review of the legislation
suggesting the statement of a clear hierarchy «where the Biobank Law would en-
joy a higher priority than the Rule of Legal procedure in case of conflict» (Hans-
son and Bjoérkman, 2006). From a judicial point of view, since the police activity
was not unlawful, the representatives of the biobank had to cooperate with the
Authorities.

1. (2001) Scot HC 7.
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In this case, as well as in similar ones, the real problem is the lack of criteria to
strike a fair balance between the interest of the donor over the control of every
future hypothetical use of his DNA and the interest of the State over prosecution
and prevention of crimes (Hayry et al., 2007).

3. Legal aspects of forensic biobanks: a comparative overview

From the notorious case of Colin Pitchfork (the first sentence based on DNA fin-
gerprinting evidence, as a result of mass DNA screening, Jobling and Gill, 2004),
DNA analysis has become increasingly relevant for law enforcement purposes.
More recently, it has been recruited into the fight against terrorism and cross-
border organized crime. In fact, technological advances in molecular genetics,
statistics and informatics have made more efficient and effective criminal inves-
tigations and automated searching, showing the importance of tools such as fo-
rensic biobanks. The latter allows the linkage of DNA-profiles from crime-related
biological trace material to each other and to the possible donors of that biologi-
cal sample (ENFSI, 2011): so, the main purpose is the identification of perpetra-
tors and victims (Bard, 2009).

Forensic biobanks are usually made up of: a) the DNA database, containing the
DNA profiles (i.e. “a letter or number code which represents a set of identifi-
cation characteristics of the non-coding part of an analysed human DNA sam-
ple”, see art. 2 lett. ¢ of Council Decision of Furopean Union 2008/616/JHA);
b) a central laboratory, that is the biorepository where are stored the biological
samples fro